
STATE OF NET,\I YORK
STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

Herber t  & Pear l  Greenberg

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Article 22 of the Tax T,aw

fo r  t he  Yea rs  1967  &  1968 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Herber t  & Pear l  Greenberg,  the pet i t ioner  in  the wi th in proceeding,  bV

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l lows:

Herbert & Pearl Greenberg
33-65  14 th  S t .
Long Island City, I i tY 11106

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

UniLed States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i - t ioner .  -  
\

Sworn to before me th is

proper ly  addressed wrapper

exclusi-ve care and custody

of  New York.

addressee is the petit ioner

is  the last  known address

' )

i n a

of the

herein

of the
. .n /  )

o f  December ,  1980



STATE OF NBW YORK
STATE TAX COUMISSION

In  the Mat ter  of  the Pet i t ion

o f

Herber t  & Pear l  Greenberg

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax law

fo r  t he  Yea rs  1967  &  1968 .

AFFIDAVIT OF UAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

12th day of December, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Albert  Podrid the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Albert  Podrid
275 Mad ison Ave.
New York ,  NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .
/---) //')

Sworn to before me th is

12 th  day  o f  December ,  1980 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Herbert  & Pear1 Greenberg
33-55  14 rh  S r .
l ong  I s l and  C i t y ,  NY  11106

Dear  Mr .  &  Mrs .  G reenbe rg :

Please take not ice of  the Decis ion of  the State Tax Coruniss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive leveI .
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Comniss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice laws and Ru1es,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the  da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMUISSION

Peti t ioner '  s Representat ive
Albert  Podrid
275 Madison Ave.
New York, NY 10016
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitions

o f

HERBERT GREENBERG and PEARL GREBNBERG

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1967 and 1968.

DECISION

Peti t ioners, Herbert  Greenberg and Pearl  Greenberg, 33-55 14th Street,

Long fsland City,  New York 11106, f i led pet i t ions for redeterminat ion of a

defi-ciency or for refund of personal income tax under Article 22 of the Tax

Law for the years 1967 and 1968 (File No. 16876).

A formal hearing was held before Edward Goodel l ,  Hearing Off icer,  at  the

offices of the State Tax Comrission, Two World Trade Center, New York, New

York, on November 27, 1978 at 1:15 P.M. Pet i t ioners appeared by Albert  Podrid,

Esq. The Audit  Divls ion appeared by Peter Crotty,  Esq. (Paul Lefebvre, Esq.. ,

o f  counse l ) .

ISSUE

Irlhether, in relation to a personal income tax deficiency determined on a

net worth basis,  the record establ ishes:

(a) that petitioner Herbert Greenberg received the snm of approxinately

$70'000 for the purpose of iuvesting the same in the purchase of shares of

stock as a nominee for the benefit of the investors of said sum; and

(b) that said pet i t ioner thereafter sold the said shares of stock and

disbursed the proceeds of sale thereof in the same capacity and for the benefit

of  the said investors.
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FINDINGS OF FACT

1. On August 30, 1976, the Audit Divison issued a Statenent of Audit

Changes against the petitioners, Herbert Greenberg and Pearl Greenberg, for

the year 1967 in the sum of $61191.71. and for the year 1968 in the sun of

$31322.74, or a toLal of  $91514.43 for the years 1967 and 1968, together with

in te res t  thereon o f  $4 ,587,27 ,  fo r  a  to ta l  due o f  $141095.72 ,  on  the  ground

that rrAdjustment is made to conform with the audit of your 1967 and 1968

Federal Income Tax Returns." In accordance with the aforesaid Statemeut of

Audit Changes, the Audit Division issued a Notice of Deficiency against the

sa id  pe t i t ioners  on  August  30 ,  1976 in  the  sa id  sum o f  $14,095.72 .

2. On August 30, 1.976, the Audit Division issued a Statement of Audit

Changes against petitioner Herbert Greenberg for a penaLty rrnder section

685(e) of the Tax law for the year 1967 in the surn of $3,095.85 and for the

year  1968 in  the  sun o f  $11661.37 ,  o r  a  to ta l  o f  $41757.22  fo r  the  years  1967

and 1968r for the stated reason that said "Pena1ty is assessed under Sect ion

685(e) of the Tax Law as the deficiency in personal income tax for the yearg

1961 and 1968.. .due to fraud." In accordance with the aforesaid Statement of

Audit Changes, the Audit Division issued a Notice of Deficiency on August 30,

L975 against the said pet i t ioner,  Herbert  Greenberg, in the said sum of $4,757.22.

3. Petitioners timely filed a petition for redetermination or for refund

of personal income taxes for the years 1967 and 1958. Pursuant to request

dated March 13, 1978 a Perfected Pet i t ion, dated Apri l  10, 1978, was f i led on

A p r i l  1 2 ,  1 9 7 8 .

4. Pursuant to let ter (Form t-21),  issued March 21, 1972, the fnternal

Revenue Service notified the said petitioners, Herbert Greenberg and Pearl

Greenberg, that it had determined income tax deficieaci-es against them for the

years 1967 and 1968 as fol lows:



"Tax Year Ended

D e c .  3 1 ,  7 9 6 7
Tax 3 6 , 3 4 8 . 8 0
P e n a l t y  -  S e c . 6 6 5 3 ( b )  L 8 , L 7 4 . 4 0
D e c .  3 1 ,  1 9 6 8
Tax
Pena l ty  -  Sec .  6653(b)

- 3 -

Liabi l i ty of
Pearl  Greenberg

Limited to
Defic iency Def ic iency of

9  , 8 1 3  .  3 8
4 , 9 0 6 . 6 9 , )

Tax  36 ,348.8A

T a x  9 , 8 1 3 . 3 8

5. The aforesaid def ic iencies were based on the determinat ion of the

Internal Revenue Service of unreported income in the returns of the petitioners

for the taxable years ended December 31, 1967 and December 31, 1968 in the sum

of  $80 '391.88  fo r  the  year  ended December  31 ,  1967 and o f  g25,838.53  fo r  the

year ended December 31, 1968 and on the further determinat ions that (a)"a11 or

part of the underpayrnent of tax for the taxable years ended December 31, 1967

and December 31, 1968 is due to fraudil and (b) that 'rno part of the underpaynent

is due to fraud on the part  of  Pearl  Greenberg."

6. Pursuant to oral settlement between the Internal Revenue Service and

the pet i t ioner,  Herbert  Greenberg, the aforesaid f indings of the Internal

Revenue Service were adjusted as fol lows:

a. Unreported income of the pet i t ioners for the year 1967 was decreased

b y  $ 1 6 , 3 6 1 . 1 4  o n  t h e  n e t  w o r t h  b a s i s .

b. The determinat ion that the pet i t ionersr income tax def ic iency for

the  year  1967 was the  sum o f  $361348.80  was decreased by  $9 ,333.55  to  the

s u m  o f  $ 2 7 , 0 1 5 . 2 5 .

c. The determinat ion that the penalty against the pet i t i -oner Herbert

Greenberg for the year 1967 was the sum of $18 rL74.40 was decreased by

$ 4 , 6 6 6 . 7 7  t o  t h e  s u m  o f  9 1 3 , 5 0 7 . 6 3 .

7. The not ices of def ic iency described in paragraphs "1" and "2" above

were derived from the findings of the Internal Revenue Service described in
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paragraphs r r4rr  and t t5 '  above,  as adjusted pursuant  to ora l  set t lement  descr ibed

in paragraph i l6 f t  above.

8.  I t  is  the c la im of  pet i t ioner  Herber t  Greenberg thaL he assented to

the determinat ion of  the Internal  Revenue Serv ice as adjusted as aforesaid for

the reason that  he was then suf fer ing f rom a d isabi l i ty  and that  he "would

never at  that  point  at  least  be in  a posi t ion to pay the tax. r '

9 .  The pet i t ioner  Herber t  Greenberg is  an accountant  and for  a per iod of

about  s ix  years f rom approximately  1963 to 1968 or  \969,  he was an Internal

Revenue Serv ice agent .  Since approximat .e ly  1969 or  1970 he has been a teacher

in the specia l  educat ion d iv is ion of  the New York Ci ty  Board of  Educat ion.

10.  fn  th is  proceeding i t  is  the c la im of  pet i t ioner  Herber t  Greenberg

that  the pet i t ioners are not  l iab le for  the def ic iency asser ted herein for  the

fo l lowing reasons:

That  he,  sa id Herber t  Greenberg,  reconmended to h is  cousin,  Char les

Alexander,  an at torney,  the purchase of  shares of  s tock of  a Cal i forn ia savings

and loan associat ion and that  sa id Char les Alexander organized a group of

people who together  contr ibuted about  $70r000 for  the purchase of  sa id shares

o f  s t o c k .

I t  is  fur ther  the c la im of  the said pet i t ioner  that  sa id sum of  about

$70'000 was turned over  to h im by Mr.  Alexander in  the form of  checks,  money

orders and cashl  that  he then opened an account  wi th the stock brokerage f i rm

of  Harr is ,  Upham & Company and deposi ted the said sum of  approximately  $701000

with the said firm of Harris, Upham & Conpany in the assumed name of Harold

Cohen (Harold Cohen being the name of one of the contributors of the said sum

o f  $70 '000 ) ;  and  tha t  t hen ,  du r i ng  L967 ,  he  pu rchased  th rough  sa id  Ha r r i s ,  Upham

& Company the shares of  s tock of  sa id Cal i forn ia savings and loan associat ion.
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I t  is further the claim of the said pet i t ioner that said shares of

stock were issued in the name of and were held by said Harris, Uphan & Company

for approximately seven months until sometime in 7968, when llarris, Upham &

Company was instructed by the said petitioner to sell them; and that thereupon

Harris, Upham & Company delivered to petitioner Herbert Greenberg its check

for $70'000 which, the said pet i t ioner clains, he endorsed and turned over to

Mr. Alexander.

It is claimed by the petitioner Herbert Greenberg that I' if this item

of purchase of securities in 1967 and the profit shown in the net worth statement

for 1968 were eliminated from" his "net worth statements for those two yearst'

they rrwould not show any increase in net worth" and "nothing that n'ould watrant

any  k ind  o f  assessment . "

11. Subsequent to the clained del ivery of the aforesaid check to the said

Charles Alexander,  Mr. Alexander died.

L2. No written memorandum or agreement concerning the claimed transactions

described in paragraph ' r10rt  above was ever entered into between the pet i t ioner,

Herbert  Greenberg and said Charles Alexander.

13. I t  was claimed at the hearing held herein that the pet i t ioner has a

copy of the check that the petitioner received from Harris, Upham & Company

rePresent ing the purchase pr ice for the aforesaid shares of stock and which

the petitioner claims was endorsed by him and turned over to the said Charles

Alexander as set forth in paragraph i l lOrr above. Said claimed copy of said

claimed check was not offered or received in evidence.

74. No documentation concerning the clained transactions between the

pet i t ioner,  Herbert  Greenberg, and Harr is,  upham & company referred to in

paragraph "10'r  above were offered or received in evidence, i t  being the said

pet i t ionerrs claim that papers ref lect ing said transact ions rdere received by
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him but that he turned them over to his said cousin, Charles Alexander, and

that he did not ask l{r. Alexander for then.

15. The hearing held hereia on Novenbet 27, 1978 as aforesaid wae continued

to a date to be agreed upon. Subsequently, the Audit Division withdrew its

clai-m for the fraud penalty and Counsel for the petitioner, in a letter dated

June 30, 1980, stated as fol lows:

"rnasnuch as the Law Bureau is dropping its claim for the fraud
penalty in the instant matter, it is no longer deemed necessary to
reopen the hearing. It is therefore suggested that the file in this
case be referred to the hearing officer for his decision based on
the record as i t  exists.  t t

coNctusloNs 0F [Att

A. That, considering not only the deternination of the faternal Revenue

Service that the petitioners failed to report income for 1967 and 1968 and the

acguiesceace of petitioner Herbert Greenberg in the aforesaid settlement of

the said determination, but, io additi-on, the absence in this proceeding of

fl6grrmsilation to support the claims of petitioner Herbert Greenberg concerning

his alleged transactions with Charles Alexander and llarris, Uphan & Company,

including the failure of the said petitioner to offer in evidence the alleged

copy of a check from llarris, Uphan & Conpany to the said petitioner claimed to

be in his possession, the or iginal  of  which is al leged to have been endorsed

and turned over by him to Charles Alexander, the record herein does not support

a finding that said petitioner acted as a nominee for the benefit of others in

said al leged transact ions.

B. That in View of the withdrawal of the clain of fraud, the Notice of

Def ic iency, issued August 30, 1976, descr ibed in Finding of Fact r '2",  assert ing

a penalty total ing $4r757.22 against pet i t ioner Herbert  Greenberg under sect ion

685(e) of the Tax law, is cancel led.
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C. That except as expressly provided in Conclusion of law "Bi l ,  the

pet i t ion and perfected pet i t ion of Herbert  Greenberg and Pearl  Greenberg are

in al l  respects denied and the Not ice of Def ic iency issued August 30, 7976,

descr ibed in  F ind ing  o f  Fac t  "1" ,  asser t ing  a  de f ic iency  o f  $91514.45 ,  p lus

accrued interest,  against the pet i t ioners Herbert  Greenberg and Pearl  Greenberg,

is  in  a l l  respec ts  sus ta ined.

DATED: A1bany, New York

BEC 1 2 le80
COMMISSION

COMMISSIONER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Herbert  & Pear l  Greenberg
33-65 14th s t .
Long Is land Ci ty ,  NY 11106

Dear  Mr .  &  Mrs .  G reenbe rg :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the  da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Comrniss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Albert  Podrid
275 Madison Ave.
New York, NY 10016
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitioos

o f

HERBERT GREENBERG and PEARL GREENBERG

for RedeLerminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1 9 6 7  a n d  1 9 6 8 .

DECISION

Peti t ioners, Herbert  Greenberg and Pearl  Greenberg, 33-65 14th Street,

Long Island City,  New York 11106, f i led pet i t ions for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law fo r  the  years  1967 and 1968 (F i1e  No.  16876) .

A formal hearing was held before Edward Goodel l ,  Hearing Off icer,  at  the

offices of the State Tax Comrission, Two World Trade Center, New York, New

York, on Novembex 27, 1978 at 1:15 P.t{ .  Pet i t ioners appeared by Albert  Podrid,

Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Paul Lefebvre, Esq.,

o f  c o u n s e l ) .

ISSI]E

Whether, in relation to a personal incone tax deficiency determined on a

net worth basis,  the record establ ishes:

(a) that petitioner Herbert Greenberg received the sr:m of approximately

$70,000 for the pu{pose of invest ing the same in the purchase of shares of

stock as a nominee for the benefit of the investors of said sr:m; and

(b) that said pet i t ioner thereafter sold the said shares of stock and

disbursed the proceeds of sale thereof in the same capacity and for the benef i t

of  the said investors.
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FINDINGS OF FACT

1. 0n August 30, 1976, the Audit  Divison issued a Statement of Audit

Changes against the pet i t ioners, Herbert  Greenberg and Pearl  Greenberg, for

the year 7967 in the s 'm of $61191.71 and for the year 1958 in the surn of

$31322.74 ,  o r  a  to ta l  o f  $9 ,514.43  fo r  the  years  1967 and 1968,  t ,ogether  w i th

in te res t  thereon o f  $41581.27 ,  fo r  a  to ta l .  due o f  $141095.72 ,  oo  the  ground

that rrAdjustment is made to conform with the audit of your 1967 and 1968

Federal  Income Tax Returns.t t  In accordance with the aforesaid Statement of

Audit  Changes, the Audit  Divis ion issued a Not ice of Def ic iency against the

sa id  pe t i t ioners  on  August  30 ,  1976 in  the  sa id  sum o f  $14,095.72 .

2. 0n August 30, 7976, the Audit Division issued a Statenent of Audit

Changes against petitioner Herbert Greenberg for a penalty under section

685(e) of the Tax Law for the year 1967 in the sun of $3,095.85 and for the

year  1968 in  the  sum o f  $1 ,661.37 ,  o r  a  to ta l  o f  $4 ,757.22  fo r  the  years  1967

aod 1968, for the stated reason that said "Penalty is assessed under Sect ion

685(e) of the Tax Law as the deficiency in personal income tax for the years

1967 and 1968.. .due to fraud." fn accordance with the aforesaid Statement of

Audit Changes, the Audit Division issued a Notice of Deficiency oo August 30,

1976 agai,nst the said pet i t ioner,  Herbert  Greenberg, in the said sum of $41757.22.

3. Petitioners timely filed a petition for redetermination or for refund

of personal income taxes for the years L967 and 1968. Pursuant to request

dated March 13, 1978 a Perfected Pet i t ion, dated Apri l  10, 1978, was f i led on

A p r i l  1 2 ,  1 9 7 8 .

4. Pursuant to let ter (Form t-21),  issued March 21, 7972, the Internal

Revenue Service notified the said petitioners, Ilerbert Greenberg and Pearl

Greenberg, that it bad deteruined i.ncome tax deficiencies against them for the

years 1967 and 1968 as fol lows:



"Tax Year Ended

D e c .  3 1 ,  1 9 6 7
Tax
Pena l ty  -  Sec .  6653(b)
D e c .  3 1 ,  1 9 6 8
Tax
Pena l ty  -  Sec .  6553(b)

- 3 -

Deficiency

3 6 , 3 4 8 .  8 0
1 8  , 1 7  4 . 4 0

9  , 8 1 3  . 3 8
4 , 9 0 6 . 6 9 "

L iab i l i t y  o f
Pearl Greeaberg

Limited to
Defic iency of

T a x  3 6 , 3 4 8 . 8 0

T a x  9 , 8 1 3 . 3 8

5.  The aforesaid def ic iencies were based on the determinat ion of  the

Internal Revenue Service of unreported income in the returns of the petitioners

for the taxable years ended December 31, 1967 and December 31, 1968 in the sun

of  $80,391.88  fo r  the  year  ended December  31 ,  L967 and o f  $25,838.53  fo r  the

year ended December 31, 1968 and on the further determinat ions that (a) ' tal l  or

part of the underpayment of tax for the taxable years ended December 31, 7967

and December 31, 1968 is due to fraud" and (b) that "no part  of  the underpaynent

is due to fraud on the part  of  Pearl  Greenberg.r '

6. Pursuant to oral settlement between the Internal Revenue Service and

the pet i t ioner,  Herbert  Greenberg, the aforesaid f indings of the Internal

Revenue Service were adjusted as fol lows

a. Unreported income of the pet i t ioners for the year 1967 was decreased

b y  $ 1 6 , 3 6 1 . 1 4  o n  t h e  n e t  w o r t h  b a s i s .

b. The determinat ion that the pet i t ioners'  income tax def ic iency

year  1957 was the  s r rm e f  $361348.80  was decreased by  $9 ,333.55  to

o f  $ 2 7 , 0 1 5 . 2 5 .

c. The determinat ion that the penalty agai-nst the pet i t ioner Herbert

Greenberg  fo r  the  year  1967 was the  sum o f  $18r174.40  was decreased by

$ 4 , 6 6 6 . 7 7  t o  t h e  s u m  o f  9 1 3 , 5 0 7 . 6 3 .

7. The not ices of def ic iency described in paragraphs rr l r '  and t '2" above

I4lere derived from the findings of the Internal Revenue Service described in

fo r

thethe

sum
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paragraphs rt4i l  and fr5t  above, as adjusted pursuant to oral  sett lemeat descr ibed

in paragraph r '6rr  above

8. I t  is the clain of pet i t ioner l lerbert  Greenberg that he assented to

the determinat ion of the Internal Revenue Service as adjusted as aforesaid for

the reason that he was then suffer ing from a disabit i ty and that he "would

never at that point at  least be in a posit ion to pay the tax., ,

9.  The pet i t ioner Herbert  Greenberg is an accountant and for a period of

about six years from approximately 1963 to 1968 or \969, he was an Internal

Revenue Service agent.  Since approximately 1969 or 1970 he has been a teacher

in the special  educat ion divis ion of the New York City Board of Educat ion.

10. In this proceeding i t  is the claim of pet i t ioner Herbert  Greenberg

that the pet i t ioners are not l iable for the def ic iency asserted herein for the

fol lowing reasons:

That he, said Herbert  Greenberg, recommended to his cousin, Charles

Alexander,  an attorney, the purchase of shares of stock of a Cal i fornia savings

and loan associat ion and that said Charles Alexander organized a group of

people who together contr ibuted about $70r000 for the purchase of said shares

o f  s t o c k .

I t  is further the claim of the said pet i t ioner that said suql of  about

$701000 was turned over to him by Mr. Alexander in the form of checks, money

orders and cashl that he then opened an account with the stock brokerage f i rn

of Harr is,  Upham & Cornpany and deposited the said sum of approximately $70r000

with the said f i rm of Harr is,  Upham & Company in the assumed name of Harold

Cohen (Harold Cohen being the name of one of the contributors of the said sum

of  $70 '000) ;  and tha t  then,  dur ing  1967,  he  purchased th rough sa id  Har r is ,  Upham

& Company the shares of stock of said Cal i fornia savings and loan associat ion.



I t  is  fur ther  the c la im of

stock were issued in the name of  and

said pet i t ioner  that  sa id shares of

held by said Harr is ,  Uphan & Company

for approximately seven months until sometime in 1958, when Harris, Uphan &

Company was instructed by the said petitioner to sell then; and that thereupon

Harr is,  Upham & Company del ivered to pet i t ioner Herbert  Greenberg i ts check

for $70r000 which, the said pet i t ioner claims, he endorsed and turned over to

Mr. Alexander.

I t  is c laimed by the pet i t ioner Herbert  Greenberg that rr i f  th is i ten

of purchase of securiti-es in 1"957 and the profit shown in the net worth statement

for 1968 were el imi-nated from[ his "net worth statements for those two yearstt

they "would not show any increase in net worthtr and "nothing that would warrant

any  k ind  o f  assessnent . t r

11. Subsequent to the clained del ivery of the aforesaid check to the said

Charles Alexander,  l1r.  Alexander died.

L2. No wri-ttea memorandrun or agreement concerning the claimed transactions

described in paragraph "10tr above was ever entered into between the pet i t ioner,

Herbert  Greenberg and said Charles Alexander.

13. I t  was claimed at the hearing held herein that the pet i t ioner has a

copy of the check that the petitioner received from Harris, Upham & Conpany

represent ing the purchase pr ice for the aforesaid shares of stock aod which

the petitioner claims was endorsed by hin and turned over to the said Charles

Alexander as seL forth in paragraph "10" above. Said claimed copy of said

claimed check was not offered or received in evidence.

L4. No documentatioa concerning the clained transactions between the

pet i t ioner,  Herbert  Greenberg, and Harr is,  Upham & Company referred to in

paragraph n10tr above were offered or received in evidence, i t  being the said

pet i t ionerts claim that papers ref lect ing said transact ions were received by
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hin but that he turned them over to his said cousin, Charles Alexander, and

that he did not ask Mr. Alexaader for then.

15. The hearing held herein on Novenb et 27, 1978 as aforesaid was continued

to a date to be agreed upon. Subsequently, the Audit Division withdrew its

clain for the fraud penalty and Co 'nsel for the petitioner, in a letter dated

June 30, 1980, stated as fol lows:

"Inasmuch as the Law Bureau is dropping its claim for the fraud
penalty in the instant matter, it is no longer deened necessary to
reopen the hearing. It is therefore suggested that the file in this
case be referred to the heari-ng off icer for his decision based on
the record as i t  exists.  I '

CONCIUSIONS OF LAI{

A. That, coosidering not only the determination of the Internal Revenue

Service that the petitioners failed to report iucome for 1967 and 1968 and the

acquiescence of petitioner llerbert Greenberg in the aforesaid settlement of

the said deterninat ion, but,  in addit ion, the absence in this proceeding of

documentation to support the claims of petitioner Herbert Greenberg concerning

his alleged transactions with Charles Alexander and llarris, Uphan & Coupany,

including the failure of the said petitioner to offer in evidence the alleged

copy of a check from Harris, Upham & Conpany to tbe said petitioner clained to

be in his possession, the or iginal  of  which is al leged to have been endorsed

and turned over by him to Charles Alexander, the record herein does not support

a finding that said petitiooer acted as a nominee for the benefit of others ia

said al leged transact ions.

B. That in view of the withdrawal of the claim of fraud, the Notice of

Def ic iency, issued August 30, 1976, descr ibed in Finding of Fact "2",  assert ing

a penalty totaling $4r757.22 agaio,st petitioner Herbert Greenberg under section

685(e) of the Tax Law, is cancel led.



C.  That  except  as  express ly  p rov ided in  Conc lus ion  o f  Lawt tB" ,  the

pet i t ion aad perfected pet i t ion of l lerbert  Greeaberg and Pearl  Greenberg are

in al l  respects denied and the Not ice of Def ic iency issued August 30, 1976,

descr ibed in  F ind ing  o f  Fac t  "1" ,  asser t ing  a  de f ic iency  o f  $91514.45 ,  p lus

accrued interest,  against the pet i t ioners Herbert  Greenberg and Pearl  Greenberg,

is  in  a l l  respec ts  sus ta ined.

DATED: Albany, New York

DEC 1 2 1e80
COUUISSION

COMMISSIONER


