
STATE OF NEI,i YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

J. David & Susan Goldin

AFFIDAVIT OF MAITING

for Redet.erminaLion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

of a Def ic iency or a Revision

or a Refund of

the Tax Law

1 9 5 9  &  1 9 7 0 .for the Years 1958

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

25th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon J. David & Susan Goldin, the pet i t ioner in the within proceeding, bV

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

J .  Dav id  &  Susan Go ld in
P . O .  B o x  H
Croton-on-Hudson, Ny 10520

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

25 th  day  o f  Apr i l ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

J. David & Susan Goldin

AFFIDAVIT OF MAITING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

o f  a  Def ic iency

or a Refund of

the Tax Law

1 9 6 9  &  1 9 7 0 .

or a Revision

for the Years 1968

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of t 'he Department of Taxat ion and Finance, over 18 years of age, and that on the
25th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Michael A. Bank the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr.  MichaeL A.  Bank
1250 Broadway
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last
known address of t .he representat ive of the pet i t ioner.

Sworn to before me this

25 th  day  o f  Apr i l ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  25 ,  1980

J. David & Susan Goldin
P . 0 .  B o x  H
Croton-on-Hudson, NY 10520

D e a r  M r .  &  M r s .  G o l d i n :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Michael A. Bank
1250 Broadway
New York, NY 10001
Taxing Bureau's Representat ive



STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the petit ion

o f

J. DAVID GOLDIN and SUSAN G0LDIN

for  Redeterminat ion of  a Def ic iency or
for Refund of Personal fncome Tax under
Art ic le  22 of  the Tax Law for  the years
1968 ,  1969  and  1970 .

1.  On March  22 ,  1972,

for Payment of Personal and

DECISION

the Income Tax Bureau issued a Notice and Demand

Unincorporated Business Taxes Under Jeopardy

Peti t ioners, J.  David Goldin and Susan Goldin, Post Off ice Box H, Croton-on-

Hudson, New York 10520, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

years 7968, 1969 and 1970 (Fi te No. 16329).

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two ICorId Trade Center,  New York, New

York ,  on  March  13 ,  1978 a t  2 :45  P.M.  Pet i t ioners  appeared by  Michae l  A .  Bank ,

Esq. The fncome Tax Bureau appeared by Peter Crotty,  Esq. (Alexander Weiss,

Esq.  ,  o f  counse l ) .

ISSUE

Whether the Income Tax Bureau properly imposed a fifty percent fraud

penal ty  on pet i t ioners,  so le ly  on the basis  that  repor ted Federal  income tax

changes had been set t led by a st ipulat ion as to Federal  income tax l iab i l i t ies,

which inc luded a f i f ty  percent  penal ty .

FINDINGS OF FACT
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Assessment against petit ioners, J. David Goldin and Susan Goldin, his wife,

for 1968 , 7969 and 1970 detai led as fol lows:

t968 t969 1 9 7 0

Ad jus ted  N .Y .  Taxab le  rncome g233 ,000 .00  9233 ,000 .00  9233 ,000 .00

Tax on Above
Statutory Credit

Tax Previously Paid
Addit ional Tax Due

N e t  P e r s o n a l  r n c o m e  T a x  * 1 , 1 5 5 . 0 0  $  3 1 , 1 5 5 . 0 0  5  3 1 , 1 5 5 . 0 0

3 1  , 1 8 0 . 0 0  3 1  , 1 9 0 . 0 0  3 1 , 1  9 0 . 0 0
2 5 . 0 0 25 .00 25 .00

464.5s 3 4 0 . 8 0  5 6 8 . 0 4
$  3 0 , 6 9 0 . 4 5  $  3 0 , 8 L 4 . 2 0  $  3 0 , 5 8 6 . 9 5

T o t a l  T a x  D u e  $ 9 2 , 0 9 1 . 6 1
fn te res t  1O.702.65
TOTAL DUE $102,794.26

2- On Apri l  14, 1972, the fncome Tax Bureau issued a Not ice of Def ic iency

against pet i t ioners, J.  David Goldin and Susan Goldin, for an income tax

d e f i c i e n c y  f o r  1 9 6 8 ,  1 9 6 9  a n d  1 9 7 0  o f  $ 9 2 , 0 9 1 . 6 1 ,  p l u s  i n t e r e s t  o f  $ 1 0 , 7 0 2 . 6 5 ,

f o r  a  t o t a l  a l l e g e d l y  d u e  o f  9 1 0 2 , 7 9 4 . 2 6 .

3. On July 11, 1972, J.  David Goldin and Susan Goldin t imely f i led a

pet i t ion for redeterminat ion of a def ic iency in personal income tax for 1968,

1969 and 1970.

4. 0n October 31, 7974, the attorney for pet i t ioners wrote a let ter to

the Department of Taxat ion and Finance stat ing, inter al ia:

" . . .we w ish  to  in fo rm you tha t  there  is  cur ren t ly  be fore  u .  s .  Tax
Court a case; J.  David and Susan Goldin v.  Corunissioner of fnternal
Revenue, docket no. 605l-72, regarding the years 1968, 1969 and 1970
which encompasses the same issues as does the matter with New York
S t a t e .  I t

5. On August 17, 7976, the Income Tax Bureau wrote to pet i t ioners'

at torney acknowledging receipt of  unsigned Forms IT-115 for 1968, 7969 and

1970. The Income Tax Bureau stated that s ince review of the Forms IT-115

showed that there had been a Federal  income tax fraud penalty of 50% assessed,
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for New York State income tax purposes, penalty would also be due at the rate

of 50% of the recomputed tax. This penarty would be $2,341.73 for 196g,

$ 2 , 9 3 6 . 8 1  f o r  7 9 6 9  a n d  9 3 , 0 9 5 . 0 1  f o r  L g 7 o ,  f o r  a  t o t a l  o f  g g , 3 7 3 . 5 5 .  T h i s

wou ld  then make the  l iab i r i t y  gL61747. lo  fo r  tax ,  99 ,373.55  fo r  pena l ty  and

$6 '189.76  fo r  in te res t .  The combined l iab i l i t y  leas  s ta ted  to  be  g31,310.41 .

6. The Tax Court  matter involving pet i t ioners was sett led by st ipulat ion

in  June o f  L976.  I t  de ta i l s  Federa l  taxab le  income o f  946,984.17  fo r  1968,

$54,073.46  fo r  1969 and 958,903.66  fo r  $7a.  A  f i f t y -percent  pena l ty  was

added to the Federal  income tax computed as due for each of the years 1968,

1969 and 7970.

7. On September 8'  1976, the Income Tax Bureau reduced the def ic iency in

tax  by  $66,970.96  thus ,  reduc ing  the  to ta l  de f ic iency  to  g25,120.65  p lus

$ 6 , 1 8 9 . 7 6  i n  i n t e r e s t .

8.  The Forms IT-1,15 submitted by pet i t ioners indicated addit ional New

York  Sta te  persona l  income tax  due o f  $4 ,683.46  fo r  L968,  $5 ,873 .6 t  fo r  1969

and $6'190.03 for 1970. The Income Tax Bureau agreed that these computat ions

were accepted as correct.

9.  The st ipulat ion sett l ing the Tax Court  case involving pet. i t ioners

contains no statement of the facts underly ing the l i t igat ion. There are

neither admissions nor st ipulat ions of facts.  The st ipulat ion shows only

" . . . the  pe t i t ioners r  income tax  l iab i l i t ies  and l iab i l i t ies  fo r  add i t ions  to

the tax for the taxable years L969 and 1970." The included Statement of

Income Tax Changes (Form 5278) shows how the Federal deficiency was computed

for  1968,  1969 and 1970.

10. The Income Tax Bureau adduced no evidence as to the underly ing facts

upon which i ts assessment of f raud penalty was predicated, other than the Federal
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st ipulat ion of sett lement.  There was disputed heresay evidence that the New

York  Sta te  Po l ice  had ob ta ined cus tody  o f  $99,000.00  o f  pe t i t ioners '  cash in

March of 7972. The source of these funds was neither guestioned nor explained

during the hearing.

CONCLUSIONS OF IAW

A. That the burden of proof in any hearing is prescr ibed by sect ion

689(e) of the Tax Law. That burden is on the taxpayer except in three instances,

the f i rst  of  which is "whether the pet i t ioner has been gui l ty of  f raud with

i n t e n t  t o  e v a d e  t a x . . . "  ( s e c t i o n  6 8 9 ( e ) ( t ) ) .

In those enumerated instances, the burden of proof is on the Tax Commission.

B. That evidence of a Federal  determinat ion relat ing to issues in a case

before the Tax Comnission is admissible under sect ion 689(f)  of  the Tax law,

but the weight to be given such determinat ion is not prescr ibed. Under 20

NYCRR 153.4, the Federal  determinat ion is not binding on the Commission.

C- That where a taxpayer against whom a New York State tax fraud penalty

is asserted f i les a t imely pet i t ion for redeterminat ion, the State Tax Comnission

is put to i ts proof.  The standard of proof necessary to support  a f inding of

fraud by the Tax Commission reguires clear,  def ini te and unmistakable evidence

of every element of f raud, including wi l l fu l ,  knowledgeable and intent ional

wrongful  acts or omissions const i tut ing false representat ion, result ing in

deliberate nonpaJnnent or underpaSrment of taxes due and owing. The Income Tax

Bureau fai led to sustain i ts burden of proof as to fraud.

D. That the pet i t ion of J.  David Goldin and Susan Goldin is granted to

the extent that the jeopardy assessment dated llarch 22, 1972 and the Notice of
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Def ic iency dated Apri l  14, tg72 (borh as part i .al ly abated sepr.  8,  1976) are

modif ied to the extent of delet ing the 50% penalty of $9,373.55; and that,

except as so granted, the pet i t ion is otherwise denied.

DATED: Albany, New York

APR 2 5 1980

STATE TAX COMMISSION

COMMISSIONER


