
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the petit ion

o f

Michael  & Carol  Go1den

for  RedeLerminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal  Income Tax

under Article 22 of the Tax Law

for  the Year 1974.

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enrployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Michael & Caro1 Go1den, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Michael & Carol  Golden
231 W.  San Mateo Rd.
Santa  Fe,  NM 87501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .

Sworn to before me this

14th day of March, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14 ,  1980

Michael & Carol  Golden
231 hl .  San Mateo Rd.
Santa  Fe,  NM 87501

Dear  Mr .  &  Mrs .  Go lden:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 590 of the Tax law, any proceedi.ng in court to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
,A lbany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive
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STATE OF NEV{ YORK

STAIE TA)( CCTVIMISSICDI

In ttre l{atter of ttre Petition

of

MICI{AEL J. GOLDEN and CAFL A. CtrDEN

for Redetermination of a Deficienqg or
for Refi:nd of Personal Inccne Ta< rxrder
Arbicle 22 of the Ta< Iaw for the Year
1974.

DECISICN

Petitioners, Ivlichael J. C€lden and Carol A. Colden, 231!'lbst San Mateo

Road, Santa Fe, Nennr lbxicrc 87501, filed a petition for redetermination of a

d-eficiencry or for refi:nd of personal incore tax r-rrder A:tic1e 22 of the Tar

Lar,r for tte year 1974 (Fi1e No. 22642).

A srnall clairns hearing was held before William Valcaroel, ItrearJng Officer,

at tlre offices of tlre State Tax Cqmuission, T\r,o Vf,orld Trade Center, Near York,

New York, on lbrch 26t 1979 at 9215 A.M. Petitioners appeared pt:c sg. Itre

Audit Division appeared by Peter Crotty, Esq. (Wil1iam Fox, Esq., of cor.nsel) .

ISSUE

Vftrctlrer petitioners pro[Erly deducbed noving expenses for l.Ieur York State

personal inoqre tax purposes.

F]NDINC.S OF FACT

1. Petitioners, I{ichael J. Colden and Carol A. Colden, tjrrely filed a

joint l{ew York State Inccne Tax Nonresident Return for l-:974 on vifiickr they

deducted noving e>penses of $51604.00.

2. et April 14, I97Bt ttre Audit Dirrision issued a Notice of Deficienqg

against petitioners for 1974 Ln tlre sr.rn of $Ir192.30. Said notice indicated

that the follo,ving adjustnents were nrade:
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When a ta>payer changes his statu.s firon resident to
nonresident, a dedrrction for rrovir:g eq)enses, related to
work at a location not with-in New York State, is not
aIlcxped.

Sestion 612 (b) (8) of the New York State Ta< Lal'r reciuires
a shareholder of a prcfessj-onal cor;nration to add to his
Federal adju.sted gross inccne the annurrt of ta:<es paid by
ttre crcrgnration for old age, sunrirrcrs arxl disabilitl'
insrrrance on FICA wages for the calendar year of ttre share-
holder. This does not include palznent for hospital
(lbdicare) insurance.

Section 612 (b) (9) of tlre Nen^r York State Ta< Lan requires.
a shareLrolder of a professional corgnration to add to his
Federal adjtr.sted gross incore ttre anntrrt paid by the corpora-
tion on behalf of the sharetrolder enplqlee for tlre purctrase
of life, accident or healttr insr:rane, o<ept for anu:nts
attriJrutable to tlre pr.rrctrase of insurance to reinburse ttre
shareholder for nedical elsEnses inc-unrcd.

Adju.stnents in acoordanoe wittr sechions 6L2(b) (8) and 612 (b) (9) of

the Tar Law were ocnceded to by petitioners and are not at isstre.

3. Petj-tioners, I{ictrael J. Golden and Ca:rol A. eolden, ::esided in Souttr

Orange, Nenr Jersey during tlre errtire calendar year L974.

4. Petitioner l.tictrael J. Golden is an attorney and was enplcyed by

Taru:er and F'riednan, PC in New York City until Deoenber, 1974.

5. Petitioner Mictrael J. Golden obtained erplqznent in the State of

New lbxicrc and, as a result, rnrved to said sta@ i-n Janr:a42, L975. The

moving e>penses which are at issue and. wtrictr anor:nted to $5,604.00 were oq:ended

in L974.

6. Petitioner }4ichael J. C€lden contended ttrat at the tjJre norzing

eperlses tvere e>q:ended he was erployed in New York State and therefore, he was

entitled to dedrrct said openses on his New York State norresiderrt return for

I974.
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7. Although tlre Audit Division conceded that its original finding

regarding petitioners' chrange of status fnon resident to nonresident was

etroneou,s, the Division contended that noving e>Ipenses v,ere not deduetjble

since petitloner l4ictrael Golden was a nonresident qfto dranged his r,riork location

fron Nerrv York to Nenr lbxico.

CONCTUSICD{S OF I,A['I

A. Ttrat a nonresident is entitled to deduct only deductions derived

from or crcru:ected wittr Nerrr York sources wtrictr are attributable to tlre cnnership

of any jnterest in real or tangiJcle personal property jrr ttris state or a

business, trade, professi-on or occtpatim caried on in this state (section

632 (b) of ttre Ta>< Law) .

B. ftrat sectl:on 2L7 of the Internal Reverrue Code provides tlat nowing

e>q)enses are allowed as a deduction when paid or j-:rcrrred "in @nnection with

the cornencenent of work" by ttre ta:payer "at a no,'l principal place of r,rcrk".

Ttrerefore, nnving e><penses of $51604.00, incuned tpr petitioner l{ictrael J.

Ciolden in connection with tlre conrencerent of r^rrcrk at his neiur princip,al place

of r,vork in New Mexioo, do not constitute a deduction derived f:sn or connected

witkr a business, trade, profession or occr.ry>ation carried on in Nei,,l Yc.rk State

in acco::dance witLr tlre neaning ard intent of section 632 (b) of ttre Ta< Lanr and

20 NvcRR 13I.2.

C. That tlre petition of Midrael J.

and the Notice of Deficienqg issued April

togettrcr with srrctr add:ltional interest as

DAIED: Albarry, New York

Ccl.den and Carol A. Colden is denied

L4, 1978 for tlre year 1974 is sustained,

be la\^rfully oring.

TLX MMMISSICN

MAR 1 4 ls80 €"p(*,


