
STATE OF NEI{ YORK
STATE TAx COMMISSION

In the Matter of the pet i t ion

o f

Robert  & El izabeth Giebe1

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Persoanl Income Tax

under Art ic le 22 of the Tax law

for the Year 7972.

AIT'IDAVIT OF UAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  & El izabeth Giebel,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Robert & Elizabeth Giebel
10 Pembroke Rd.
Darien, CT 0682A

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and fhat the address set forth on said wrapper

pet iL ioner .

Sworn to before me this

2nd day of January, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the IasL known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2, 1980

Robert & El izabeth Giebel
10 Pembroke Rd.
Darien, CT 06820

Dear  Mr .  &  Mrs .  G iebe l :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice traws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMUISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition

o f

R0BERT GIEBEI and ELIZABETH .cIEBEt

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under ArLicLe 22
of the Tax Law for the Year 1972.

DECISION

Peti t ioners, Robert  Giebe1 and El izabeth Giebel,  10 Pembroke Road, Darien,

Connect icut 06820, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax law for the vear

7972 (FiLe No. 72677).

A formal hearing was held before George F. Murphy, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  March  10 ,  1 .977 a t  1 :15  P.M.  Pet i t ioner  Rober t  G iebe l  appeared pro  se

and for his wife,  pet i t ioner El izabeth Giebel.  The Income Tax Bureau appeared

by  Peter  Cro t ty ,  Esq.  (R ichard  Kaufman,  Esq.  ,  o f  counse l ) .

ISSUES

I .

capital

I I .

within

hlhether a distr ibut ion from a prof i t -sharing plan const i tuted

gain or ordinary income.

i{hether pet i t ioner properly al located his salary income to sources

and without New York State.

FINDINGS OF FACT

1. Pet^i t ioners, Robert  Giebel aad ELizabeth Giebel,  t imely f i led a joint

New York State Income Tax Nonresident Return for 1972, on which they al located

sa la ry  income o f  $65,160.00  and a  ne t  cap i ta l  ga in  o f  $34,030.00  on  the  bas is

of the number of days worked within and without. New York State. The net



2. 0n November 25r 1974, the fncome Tax Bureau i-ssued a Not ice of Def i-

c iency  fo r  1972 asser t ing  persona l  income tax  o f  $91766.28 ,  p lus  in te res t  o f

$ 1 ' 1 0 9 . 3 9 ,  f o r  a  t o t . a l  o f  $ 1 0 1 2 7 5 . 6 7 .  S a i d  n o t i c e  d i s a l l o w e d  3 6  d a y s  w o r k e d

at pet i t ioner Robert  Giebel 's home in Connect icuL as days worked without New

York State. fn addit ion, the prof i t -sharing lump sum distr ibut ion was taxed

as ordinary income and al located on the same basis as the salary income.

3 .  Pet i t ioner  Rober t  G iebe l  was  pres ident  o f  Thomas Wi lson  & Co. ,  Inc .

and owned seventy-f ive percent of the stock in said corporat ion. The corpor-

at ion had i ts headquarters in New York City and had plants in Port  Jefferson,

cap i t .a l  ga in  o f  $3 ,030.00  inc luded a

$74,046.00 ,  wh ich  had been repor ted

Federal  Income Tax Return.

New York and in Alabama.

4. Pet i t ioner Robert  Giebel contended that

plan of the corporat ion r /as terminated and was

the Internal Revenue Service. No evidence was

condit ions of the prof i t -sharing plan, or as to

-2 -

profi t-sharing lump surn distr ibution of

as a long-Lern capital gain on their

during 7972 t} l .e prof i t -sharing

l iquidated on the request of

submitted as to the terms and

the reasons behind the request

made by the Internal Revenue Service.

5. During 1,972, pet i t ioner Robert  Giebel received a prof i t -sharing lump

sum distr ibut ion of $741046.00 but cont inued his relat ionship as president and

principal shareholder of Thomas Vl i lson & Co.,  Inc.

6. Pet i t ioner Robert  Giebel contended that he worked 36 davs at his home

in Connect icut because his doctor preferred that he work at home rather than

at the off ice of the corporat ion.
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coNctusr0Ns 0F tAll

A. That the days worked by pet i t ioner Robert  Giebel at  his home in

Connecticut during 1972 were days worked there by reason of his o\,rn convenience

and necessity and not for the necessity of his employer;  therefore, such days

are considered to have been days worked within New York State for income

al locat ion purposes, in accordance with the meaning and intent of  Sect ion

632(c)  o f  the  Tax  law and 20  NYCRR 131.16 .

B. That the lump sum distr ibut ion of $74 1046.00, received during 1972

from the prof i t -sharing plan, does not qual i fy for capital  gain treatmentl

that said dist .r ibut ion const i tuted ordinary income in accordance with the

meaning and intent of Section 402 of the Internal Revenue Code and Art-.icl.e 22

of the Tax Law.

C. That the petit ion of Robert Giebel and Elizabeth Giebel is denied and

the Notice of Deficiency issued November 25, 1974 is sustained, together with

such addit ional int.erest as may be lawful ly owing.

DATED: Albany, New York

TAN2 ,980

COMMISSION

COMMISSI


