
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

James P. Freeborn

c/o Barrett ,  Knapp, Smith, Schapiro & Simon

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1969.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
11th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mair upon James P. Freeborn, c/o BarretL, Knapp, smith, schapiro & Simon, the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

James p. Freeborn
c/o Barrett, Knapp, Smith, Schapiro & Simon
26 Broadway
New York, Ny 10004

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said wr

pet i t ioner .

Sworn to before me this

11 th  day  o f  Apr i l ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEhI YORK
STATE TAX COMMISS]ON

In the Matter of the Pet i t ion
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James P. Freeborn

c/o Barrett ,  Knapp, Smith, Schapiro & Simon

for RedeLerminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for  the  Year  1969.

AT'FIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon John J. lynch the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. John J. Lynch
Barrett, Knapp, Smith, Schapiro & Simon
26 Broadway
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that.  the address set forth on said r ,rrrapper is the last

Sworn to before me this

11 th  day  o f  Apr i l ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 1 ,  1 9 8 0

James P. Freeborn
c/o Barrett ,  Knapp, Smith, Schapiro & Simon
26 Broadway
New York, NY 10004

Dear  Mr .  Freeborn :

Please take not ice of the Decision of the State Tax Commissi .on enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant '  to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John J. Lynch
BarreLt,  Knapp, Smith, Schapiro & Simon
26 Broadway
New York, NY 10004
Taxing Bureau's Representat ive



STAf,E cF' NEW YORK

STAf,E TA)( CCI,IMISSICN

In the ltlatter of the Petition

of

JAI.'IES P. FREBCIRN

for Redetermination of a Deficiency or for Re-
fund of Personal Inocne Ta>r r:nder ArEicIe 22
of tie Tax Iaw for the Year 1969.

DECISIONI

Petitioner, Janes P. Freeborn, c/o Ba:rett, IttaSp, Smith, Sctrapiro & Sirron,

26 Broadray, New York, New York 10004, filed a petition for redetermination of a

deficienqg or for refr:nd of personal inocne ta:< under Article 22 of ttre Tax Lar,r

for the year 1969 (File No. 15281).

A fornal hearing was held before Arcfribald F. RcberEson, Jr., Hearing Officer,

at the offices of ttre State Ta< @rmission, ltno World Trade Center, l{er,r York, New

York, on Septenber 28, 1978 at 1:15 P.M. Petitioner agpeared by Barrett, Snitfr,

Schapiro & Sj:rpn (John J. I+mch, Esq., of cor:nsel) . Ttle tudit Division appeared

by Peter Crotty, Esq. (Bruce M. Za1aman, Ese., of oornsel).

ISST]E

blhettrer petitioner was dcnriciled in Neur York State during ttre year at issue

and was a residerrt individr.ral of Nenr York State for persorral incqre ta:< purposes.

F]NDINGS OF FNCT

1. Petitioner, Janes P. Freeborn, filed a Neur York State Incsre Tax Resident

Return for 1959 on wkrich he indicated he was a resident of Nqnr York fircnr Jan-

uarlz 1, 1969 to March 1, 1969.
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2. On Novenber 23, L97L, the Inocne Ta< Bureau issr:ed a StatenerLt of Audit

Charrges calculating addiUional personal inccrre tax of $91713.92 on the basis ttrat

petitioner was a dcuniciliaqz of New York for L969 and was taxable as a resident of

Ner,.r York for the full year.

Oi Mardl 26, L973, the Inoore Ta< Bureau issued a t\btioe of Deficiencry

against petitioner in ttre anDunt of $9,7L3.92, ph:s interest of 9I,7L7.42 for a

total of $11,431.34.

3. Petitioner, Jares P. Freeborn, was born in France on lfarctr 23, 1918. In

L94L, peti-tioner npved to the United states and becane a resident of the State and

Citlz of Nerv York.

4. Dlring ttre period herein inrinhred, petiti-oner was a United States citizen.

5. Petitloner was an enplqgee of W. R. C,race & Ccnparry fmn 1946 through the

date of the hearing. Th.e corSnrate headquarters of W. R. Grace & Corpany is

located dtlrin the City of Nerrir York.

6. Drring the corrrse of his enpfcynent $,{th W. R. Grace & Corpany, ped-

tioner was given a nurber of out-of-state assignnents. Fron 1948 to 1952, he

resided in Maryland dtrile workirg in Washington, D. C., on behalf of Graoe. Fron

1954 to 1956 he was assigned to EcruaCor. Fron 1960 to 1964 and again fron 1969 to

L97L, he was assigned to Penr.

7. Petitioner returned to Nemr York after each of his assignrrerrts set out jn

Finding of Fact "6", residing w:ithin ttris State fron 1946 to 1948, Lg52 to Lg54,

1956 to 1960, 1964 to 1969, and in 197I folloring his return fnon Penr r:ntil

Septenber of L974.

8. Thrcughout all relevant periods, petitioner entertained a hope of scne

day returning to France to live.

9. Petitioner sold his Nen,r York oooperat'ive apartnent in 1969 vltren he was

assigned to Pen'. Petitioner's farni-ly acccnpanied hjm to Penr in 1969.
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I0. Petitioner spent rnore ttran ttr-irty days in the aggregate in wqr york in

1969.

11. Petitioner never intended to rernajn in penr beyond a definite tT^,o to

for-rr-year period. Itre never viemied his Pennrian residence as pennanent or of

indefinite dr.:ration.

L2. Petitioner clained no donicile w"ithin the United States dr:ring Lg6g.

13. Petitioner's will contains a provision :equirjng probate within the State

of Nen^r York and acocrding to its law.

L4. Petitioner filed U.S. incqre ta:< returns for L969 and paid required

Penrvian ta:<es in 1969.

15. hring ttre period herrein inrrclrzed, petitioner never took any positirze

steps to change his dsnicile to Perru neither did pelitioner renounce his United

States citizenship nor rnake arry attergt to obtain Penrvian citizenship dr:ring the

period at issue.

16. Petitioner has not established ttrat Nsnr York was not tfre plae to whi-ctr

he intended to return v*ren he was absent in pen'.

clcDlc[Jusrct{s cF' r.Ahr

A- rhat petj-tioner's intention of rernaining in Perrr, South Anerica, for a

defjnite t\,,io to for.rr-year period effected no ctrange in dcnricire.

B. Ihat petitj-oner's invariable return to Ner^/ York after eactr of his foreign:

assignurents, his lacJ< of any other abode or asserted dsnicile dr:ring his periods

of Ner,r York residene, and his faih.re to est:blish an intent to negrard arry other

place as hi-s pennanent hcne result in his being a dsnicilia4z of Ns,r york State

throughout 1969.

C. That petitioner's New york dcnriciliarlz status in New york in Lg6g,

coupled with his spending nore ttran ttrirty days in ttre agg:egate in Ns,r york j-n

Jt969 | result in his being a resident individr-ral of Nenr York wittrin the neaning
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of section 605 (a) (1) of the Tar Law.

D. That ttre petition of Janes P. Freeborn is denied and tlre Notice of

Deficiency issrred on lrbrch 26, L973 is

DP{IED: Albany, Nenr York

APR 1 1 te80


