
STATE OF NEI,J YORK
STATE TAX COMMISSION

In the Matter

Car l  R .  &  Marga re t

the Pet i t ion

Freder ick

a Def ic iency or  a Revis ion

Refund of

Tax Law

o f

o f

H .

AFFIDAVIT OF MAILING
for Redetermination of

of  a Determinat ion or  a

Personal  Income Tax

under Article 22 of Lh:e

fo r  t he  Yea r  1972 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Car l  R.  & Margaret  H.  Freder ick,  the pet i t ioner  in  the wi th in

proceeding,  by enclos i -ng a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Carl R. & Margaret H. Frederick
l44I Prospect Ave.
Pla inf ie ld ,  NJ 0T060

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me th is

13th day of  February,  1980.

proper ly  addressed wrapper

exclusive care and custody

of  New York.

addressee is  the pet i t ioner

is  the last  known address

l n a

of the

herein

of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK12227

February  13 ,  1980

CarI  R.  & l largaret  H.  Freder ick
1441 Prospect  Ave.
P la in f i e l d ,  NJ  07060

Dear  Mr .  &  Mrs .  F rede r i ck :

Please take not ice of  the Decis ion of  the State Tax Commi-ss ion enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Cornmiss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve

Taxing Bureau' s Representative



STATE OF NEW YORK

STAIIE TAX COMMISSICN

In the Matter of tlre Petition

of

CARL R. FREDERTS( ANd }'IARGARET H. FREDERTCK:

for Redetermination of a Deficienqg or for :
Refirnd of Personal Inccne Tax r:nder Article
22 of tlre Tax Laly for tlre Year L972. :

DECISIODI

Petitioners, CarI R. Frederid< and Margaret H. Frederick, 1441 P:rospect

Avenue, Plainfield, New Jersey 07060, filed a petition for redetermi:ration of a

deficiency or for reftl:d of personal inccne tax ur:der Article 22 of ttre Ta< Lal,r

for ttre year L972 (FiIe No. 15052).

A snall claims hearing was held before William Va1carcel, Hearing Offier,

at the offices of tJ.e State Tax Conmission, T\lo ltbrld Trade Center, Nev York, Irtrer

York, on Marctr 6, 1979 at 9:15 A.M. Petitioner Carl R. Frederick atrpeared pro se

and for his wife' petitioner Margaret H. FredericJ<. The Alldit Division a;peared

by Peter Crotty, Esq. (Sann:el Freund, Esq., of crcr:nsel) .

ISSUES

I. I*tetlrer 6:etitioner Carl R. FredericJ< properly atlocated his sala-qr

inccrne based on the ntm0cer of days worked wi*rin and wittrout New York State.

II. !{hether nonresident petitioners are entitled to deduct a net operating

loss of a corporation wtrictr rnade an elecbj-on pursuant to secb,ion 1372 of ttre

Internal Reverrue Code.
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F]NDINGS OF FAST

1. Petitioners, Carl R. Frederick and Margaret H. FredericJ<, tjrrely filed a

joint New York State Inccnre Tax Nonresident Return for L972, on llhich sala:ry

inccne of $47,998.00 was allocated based on the nr-urber of days worked wittrin and

witlrout New York State. Petitioner CarI R. Frederick retrnrked ttrat of a total of

227 days worked during L972, 170 days rrere worked $rithin Narr York, and 57 days

were worked without Nes,,r York, resulting in Usr york salarlz i-nqre of $35r94G.00.

In addition, a loss of $31182.00 frcnr a srall business oorSnration (rredericJ<

Airline, Inc.) was included in New york adjr.r,sted gross incrcne.

2. on March 29, L976, the Audit Division issued a Notice of Deficienqg

holding that of a total of 227 days worked during 1972, 188 days were worked

within Ner,,i York and 39 days were r,ucrked wittrout New York, :esulting in an allocated

salarlz of $39t'75l-.65, vthich was taxable for Nernr York State personal inoore tax

purposes. In addition, tte loss of $3,182.00 fron a gnall business aorporation

was disallqi'ed as not bejng derived fr:crn or crrnnected wittr Nerw York State sour@s

and ttrerefore, the loss was not includable in ttre Nerr.r York adjusted g[oss inoone

of a nonresident individual.

3. Petitioner CarI R. Frederick was senior vice president of Riter, gme,

f.enda]-I and llcllister, Inc. ("Riter") during L972. His prima4r fr:nction wittr

Riter was as an investrrent advisor and research analyst, \^hich fi:nction required

him to render senzices wittrin and wittrout Nesar york State.

4. Riter was a nember of ttre Neru York, Anerican and lrtidrrcst Stock Exchanges,

and had Rlterrs principal office at 100 WalI Street in New York Citlz wittr branctr

offies in tlre States of lllinois, Florida, Nenr Jersey, Massachusettes and Nelrr

York.

5. In his capacity as an enplqgee, petitioner Carl R. Frederick rendered

senrices wittrout Nerar York at ttre Ner,r Jersey and Florida offices of Riter, and at

Riter's clients place of business in locations such as Ohio, Tennessee, Ibrbh
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Carolina, California, Connecticut, Itlinois, Ceorgia, Louisiana, Pennsylvania,

l[issouri, Souttr Carolina and Canada. A day-to-day calendar for L972 was sulmitted

along with a sulporting statenent frcm ttre ctrairrnan of tlre board of Riter r^rfricfr

indicated that petitioner Carl R. Fredericl< r,rcrked 57 days wittrout ttre State of

Nerar York during 1972. None of ttre aforenentioned 57 days raere r,vorked at petitioner's

hcne in New Jersey.

6. The Audit Division offer:ed no oplanation as to its basis for ctranging

tlte days worked withjn New York State frcnr 170 days to 188 days.

7. Fredericl< Air, Inc. was established and organized in acaordancre with tlre

lavrs of the State of Nen^r Jersey and as a snall business oorporation pursuant to

section L372 of ttre Internal Reverrue Code. Petitioner Carl R. F?ederick crcntended

that said cortrnration senzioed traio firms located in Ns^r York State and paid ta:<es

to Ner,r York State. Accordingly, he reasoned that arry losses derived therefrcm

could be deducted in arriving at New York adjusted gross inqre.

CCNCLUSICNS OF I,A!V

A. Tfiat the sqrzices rendered by petitioner Carl R. Frederick outside the

State of New York for 57 days dtrring 1972, were perforned ttrere out of necessitlz

which obligated him to out-of-state duties in the senric'e of his enployer and as

suctr, m:st be counted as days worked witlrout the State of Nsp York in accordance

with the neaning and intent of sestion 632(c) of ttre Tar< Lavr and 20 NYCRR BI.f6.

B. That a loss derived by a nonresident jndividr-ral f::cm a corporation vrtrictr

is arr electing snall business ocrporation r:nder section L372 of ttre Internal

Reverrue Code, does not constitute a loss or deduction derived frcrn or connested

witlr New York sources pursuant to section 632(b) (4) of the Tar Lalu and 20 NYCRR

131 .7 .
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C. ltrat tlre petitiar of Carl R. l-redericjk and Margaret H. F:edericl< is

granted to ttre o<tent that petitioner Carl R. Fredericl<ts salary inccne of $47'998-00

was properly allocated for tlre year L972. ftre Audit Division is hereby directed

to modify acoordingly the Notice of Deficiency issued Marcft 29, I976t and tlat'

occept as so grarrted, tLre petition is in aII otlpr respects denied.

DAIIED: Albany, Nerv York

FEB 1 3 te80

CO}&fiSSICNER


