
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

John Frankel Trust

AFFIDAVIT OF MAIIING

for Redetermination

of a Deternination

Personal Income Tax

under Article 22 of

for  the Years f /y le

of a Def ic iency or a Revision

or a Refund of

the Tax law

s l3 r /63-5 l3 t l7L .

$tate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of Septenber, 1980, he served the within notice of Decision by cert i f ied

rnail upon John Frankel Trust, the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid ldrapper addressed as

fo l lows:

John Frankel Trust
c/o VI. CoIe, C. Hecht, State Bank of Conn.
One Atlantic St.
Stanford, CT 16901

and by depositing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

5th day of September, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the petit ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

John Frankel Trust

the Petition

AT'FIDAVIT OF }TAILING

for RedeterminaLion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Years  t /y /e  5 /37 /63-5 /37 /77 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by cert i f ied

mail upon l:lichael I. Frankel the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr .  Michae l  I .  F ranke l
Cleary, Gottl ieb, Steen & Hanilton
One State St. P1aza
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

5th day of September, 1980.

o f

o f



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

September  5 ,  1980

John Frankel Trust
c lo  M.  Co le ,  C.  Hecht ,  S ta te  Bank o f  Conn.
One At lant ic St.
Stamford, CT 16901

Gentlemen:

Please take not ice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, aay proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted uader
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, r*ithin 4 months fron
the date of this not ice.

Inguiries concerning the cornputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

cc: Pet i t ioner 's Representat ive
Michael I .  Frankel
Cleary, Gottlieb, Steen & Hamilton
One State St.  Plaza
New York, NY 10004
Taxing Bureau's Representat ive



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t ion

o f

JOH]II FRANKEI TRUST

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for f iscal  years ending May 31,
1963 th rough May 31 ,  7971.

DECISION

Pet i t ioner ,  John Franke l  Trus t ,  c /o  Ma lco lm CoIe ,  Char les  M.  Hecht ,  S ta te

Bank o f  Connect icu t ,  One At lan t ic  S t ree t ,  S tamford ,  Connect icu t  16901,  f i led  a

pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for f iscal  years ending May 31, 1963

through May 31 ,  1971 (F i te  No.  14213) .

A  fo rmal  hear ing  was he ld  be fore  Arch iba ld  F .  Rober tson,  J r . ,  Hear ing

Of f i cer ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld  Trade Center ,

New York ,  New York ,  on  November  L6 ,  1977 a t  1 :15  P.M.  Pet i t ioner  appeared by

Cleary, Gott l ieb, Steen & Hamil ton (Michael Frankel,  Esq.) The Audit  Divis ion

appeared by  Peter  Cro t ty ,  Esq.  (James Mor r is ,  Esq. ,  o f  counse l )

ISSUBS

I .  Whether the not ice requirement of sect ion 681 of the Tax Law is

sat isf ied by t imely and actual not ice by uncert i f ied or unregist .ered mai l  to

the pet i t ioner of def ic iencies in personal income taxes for f iscal  years ending

May 31, 7963 through May 31 ,  I97I

I I .  Whether a trust executed in the State of Connect icut by a domici l iary

of New York State, which by i ts terms is to be administered under Connect icut

law, may properly be taxed by the State of New York as a resident trust,

because a substant ial  port ion of the trust property is located in New York

state and a major i ty of Lhe trustees reside within New york state.



- 2 -

FINDINGS OF FACT

1. The trustees for the subject f iscal  years t . imely f i led New York

State income tax f iduciary returns on behalf  of  the John Frankel Trust.  The

trustees reported only the income derived from a New York partnership. Appro-

pr iate consents f ix ing the period of l imitat ion upon assessment of personal

income were executed by the trustees.

2. On June 25, 1973, the fncome Tax Bureau issued a Statement of Audit

Changes and a Not ice of Def ic iency to pet i t ioner for f iscal  years ending

May 31 ,  1963 th rough May 31 ,  1971 in  the  amount  o f  $121396,22  in  income tax ,

p l u s  $ 3 , 8 3 7 . 9 8  i n  i n t e r e s t ,  f o r  a  t o t a l  o f  $ 1 6 , 2 3 4 . 2 0 .

3. John Frankel,  a resident of New york State,

i -rrevocable inter v ivos trust.  establ ished on June 27

was the benef ic iary of an

, 7956 by Ferdinand Frankel,

his father.  Ferdinand Frankel died on May 4, 1963, whi le a domici l iary of the

State of New York.

4. The trust was executed in the State of Connect icut and provides that.

i t  shal l  be construed and regulated by the laws of the State of Connect icut.

5.  The trust inst.rument provides for administrat ion by three trustees,

only one of whom must be a resident of the State of Connect icut.  Two of the

Lhree trustees were residents of New York State during the period herein

involved.

6. The trust instrument provides that t rust property be held and adminis-

tered in the State of Connect icut.

7.  During the period herein involved, a substant ial  port ion of the

property in the trust consisted of property located within New York State.

This property was in the form of an interest in a New York partnership. The

balance (not located in New York) consisted of intangible personal property in

the  fo rm o f  secur i t ies .
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CONCTUSIONS OF tAW

A. That.  the presumption of del ivery does not ar ise unt i l  adequate proof

of mai l ing has been adduced. (Caprino v.  Nat ionwide Mutual Insurance Company,

34 A.D.2d 522).  Adequate proof of mai l ing of the Not ice of Def ic iency in this

case was shown by the fact that pet i t ioner received actual not ice of def ic iency

suff ic ient for the f i l ing of a t imely pet i t ion for redeterminat ion and in fact

f i led the pet i t ion. Accordingly,  pet i t ioner received sat isfactory not ice of

the def ic iency under sect ion 681 of the Tax Law.

B.  That  sec t ion  350.7  o f  the  Tax  Law (app l icab le  to  taxab le  years  end ing

before December 31, 1960) def ined a resident trust as a trust created bv or

consist ing of property of a person domici led within the state.

C.  That  sec t ion  605(c ) (3 )  o f  the  Tax  Law (app l icab le  to  taxab le  years

end ing  on  or  a f te r  December  31 ,  1960)  de f ines  a  res ident  t rus t  as  a  t rus t

consist ing of property of a person domici led in New Yorh at the t ime the

property ldas transferred to the trust which simultaneously or subsequent ly

becomes i r revocab le .

D. ThaL the sett lor of  the John Frankel Trust was a domici l iarv of New

York at the time the trust became irrevocable. Thus the John Frankel Trust is

a  res ident  t rus t  w i th in  the  mean ing  o f  sec t ion  605(c ) (3 )  o f  the  Tax  Law.

E. That sect ion 618 of the Tax Law states in part  that the New York

taxable income of resident trust means i ts federal  taxable income as def ined

in the laws of the United States for the taxable year.  Thus the trustees r,rere

required to report  al l  the trust income to New York in accordance with sect ion

618 o f  the  Tax  Law.
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f .  That taxat ion is permissible where a suff ic ient nexus can be shown.

Nat iona l  Geograph ic  Soc ie ty  v .  The Ca l i fo rn ia  Board  o f  Equa l iza t ion ,  430 U.S.

551. The locat ion of a substant ial  port ion of t rust properLy within New York

State, together with residence within the State of a major i ty of the trustees

of a trust establ ished by a New York domici l iary,  const i tutes a suff ic ient

nexus for taxat ion of such trust by the State of New York as a resident trust.

There fore ,  pe t i t ioner  i s  l iab le  fo r  persona l  income tax  fo r  f i sca l  years

end ing  May 31 ,  1963 th rough May 31 ,  197I  under  Ar t i c le  22  o f  the  Tax  Law.

G. That the pet i t ion of the John Frankel Trust is denied and the Not ice

o f  Def ic iency  is  sus ta ined

DATED: Albany, New York

stP 0 5 le8o
STATE TAX CO},IMISSION


