
STATE 0F NEI4I YORK
STATE TAX COMMISSION

fn the MatLer of the Pet i t . ion

o f

F .  Gordon & Mar ie  E .  Fos ter

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for  the  Years  1968 & 1969.

AT'FIDAVIT OF MA]IING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon F. Gordon & Marie E. Foster,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

F. Gordon & Marie E. Foster
P .O.  Box  131
Intervale,  NH 03845

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

-)

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner

is the last known address

herein

of the
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STATE OF NEW YORK
STATE TAX COI'IM]SSION

In the Matter the Pet i t ion

F.  Gordon & Mar ie  E .  Fos ter

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1968 & 1969.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Wil l iam M. Colby the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as fo l lows:

Mr. Wil- l- iam M. Colby
Wiser ,  Shaw, Freeman,  Van
700 Midtown Tower
Rochester, NY 14604

Graafe i land,  Har ter  & Secrest

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.-  /  , '7 _.2
, / /

sworn to before me this i"  
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T th  day  o f  Ju ly ,  1980.  
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

Ju ly  7 ,  1980

F.  Gordon & Mar ie  E .  Fos ter
P . 0 .  B o x  1 3 1
Intervale, NH 03845

D e a r  M r .  &  M r s .  F o s t e r :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning
accordance with this

the computation of tax due or refund al lowed in
decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMM]SSION

cc:  Pet i t ioner rs  Representa t ive
Wi l l iam M.  Co1by
Wiser ,  Shaw,  Freeman,  Van Graafe i land,  Har te r  &  Secres t
700 Midtown Tower
Rochester,  NY 14604
Taxing Bureau' s Representat ive



gTAf,E OF NEW YORK

grAfE TN( cuvl4rssrct{

In the Matter of the Petition

of

F. CORDON TOSIB. and MARIE E. FOSIER

for RedeterminaLiqr of a Deficiency or for
Refund of Personal Inone Tax urxler Article
22 of tlre Ta< Law for the Years 1968 arxl
1969.

DEtrISIOD{

Petitioners, F. Gordon Foster ard Marie E. Foster, P.O. Box 131, Intenrale,

New Hanpshire 03845, filed a petition for redeterrnina'Eion of a deficiency or for

refi,rrd of personal insne tar urder Artj.cle 22 of the Tar Iaw for the years 1968 ard

1969 (Fi le No. 20359).

A formal hearing was held befone Julius E. Braun, Ilearing Officer, at the

offices of tlre State Tax @nrdssion, One l4arjne l,Iidland PLaza, Roches@r, lrlew York

on October 24t L978 at 3:00 P.M. Petitioners atrT)eared by Willian M. Oo1by, Esq.

ltre Audit Division appeared by Peter Crotty, Esq. (Barry Bressler, Esq., of or:nsel) .

rss'UEs

I. !frretter inore received by F'. Cordon Foster in 1968 ard 1969 was subject

to lbw York State personal inocne ta<.

II. Whetlrer petitioner is entitled to an adjustrnent to inoqre for enployee

busi:ress e>eenses.

FINDINGS OF FE T

1. Petitionersr F. Gordon Foster and }4arie E. Foster, ard the Aldit Division

stip.rlated to the fotlo,rting statenents of facts:
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(A) tretitioner F. Gordon Foster was enployed by the Eastman Ibdak Ccrrpany
in Rochester, New York, frcnr ilune 1938 r.rrtil l4arch 1968.

(B) In lvlarch 1968, F. Gordon Foster suffered a stroke vitrich left him
substarrtially disabled, and vihich prerrented him frcnr re$nning his regir-rlar
duties w:lth easftian ?(odak Corpany.

(C) nn llarch 1968t petitioners rrEMed frcrn New York to Intenrale,
New Hanpshire. ltreir hcrne in Fairport, Idew York, was sold on July 19, 1968.

(D) getitiorer, F. Gordon Foster, continued to reeive Snyrents equal in
anpurrt to his prenriors salarlz frcnr the Eastman Kodak Ccnpany until Augtust.
1969, wtrictr anpunts were reported by Eastman Ibdak Ccnpany as csnpensation
subject to Federal, brt not, lilew York inocne ta>< withhohiog, ard vrtrich
totalled $59,033 irr 1968 arfr, $32,743 i.l: L969.

(E) Dring L969, F. Cordon Foster received a ltunp sr-un distribnrtion
frcnr the Eastman Kodak Ccneany Sarzings ard Irnrestflent Plan in ttre
anrcunt of $601924.00, of wtrictr $9,208.00 raras ercludd ktr Eastman
I{odak Cdlpany on Form YI-2L02, in reporting the ancunt of the dis-
tri"lartion ta:<able for libw York State insre tar prir;nses.

2. Fetitiorrers tinely filed bottr resident ard nonresidegrt jlccnre tax retrrrns

for 1968. The period of residency was listed as Jarnrarlr 1, 1968 to ltlarch 2L, L968.

The nonresident return er<c}rded $591033.00 as "tr)ension".

On Septernber 25, L969 tlre Incqre Ta< Bureau issued a Statenent of Audit Changes

wh:lch stated. tklat ttre pensior was attribrtable to persmal senrricres penformed wittrin

New York State; it, inposed a tar< i.lr the anrunt, of $61987.33, plus interest of

$186.L4, for a total of $7rL73.47. Ttre total drrcnrrrt stror,vn as due, was paid..

3. Petitiorrers tirrely filed a nonresiderrt return f:or L969. frre retrrrn

listed $32,743.00 as "pension" ard $30r 462.00 as capital gain on a h.ung>sun dis-

tsjJartion frcrn ttre l(odak ftployees' Savings ard Investment Plan. Ttre total ancunt

of the lr.urp-sun distribution was $60,924,A0. Oir October 2, L972, ttre Incqre Tar

Brreeu.r issued a Statsent of Audit Changes; said statenent disallov'ed a npdification

of $4,604.00 and asserted a tar of $589.68, plus interest of $87.15, for a total of

$676.83. This additiorral arnmt due, was paid.
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4. In April L97L, petitioners filed a claim for refr:rd of $7,280.41 of a

total anlrrrnt of $81306.23 for 1969 ta:<es. They clained that a ctrange of dcnricile

occnrred on l{arch zlt L968 ard that the pension benefits were received duriag the

nonresident period ard were not oorpensation for personal senrices arisilg otrt of a

business, trade, professiot or occupation casied on in l{erll York. Ttre ref-urd clairn

was denied by the Insre Tar Bureau on Septanlcer 25, L972.

5. nr furil L97L, petitioners filed a claim for refird. of $5,174.64 trnid for

1969 taxes. Thris was done on ttre grords of rpnresidency; alnilnts refemed to r,rere

pensions arxl not for persorral senrices. Ttre refund claim was denied by the Inccne

Ta< Bureau on Septernber 25, L972.

On Januarlz 29, L973t petitioners filed an additional ctaim for $676.83 for

1969 ta:<es wttictr was pa:id on the disallor,sance of a rpdificatj-on to taxable inocrre

representJng half of a trnrtion of capital gain lwp-sun distribution frcnr Eastman

Ibdak Savings ard Investnent FUrd. Ttre refirnd claim was denied by the Incone Tar

Bureatr on Deoernber 28' L973. tretitioners orrceded jn their bnief that $51,715.31 of

the lurp-sun palrrent is sr.rbject to l\bw York tax, learzing $9,207.85 ncnta:rable as

qcntriJurtions made which were based on earnjJrgs made aft€r leaving l{errr York State.

6. Fetitioners presently claim ttrat the $59,033.00 received i:: 1968 ard

$32,743.00 in 1969 were wages, not, pension trnlznents as originally clained. ltrey

also clairn that of the $321743.00 paid in L969t only $3r262.5A was defered oorpensation

subject to ta><, leaving a balance of $29,480.00 as ttre annrrrt contested for 1969.

7. Fetitioners' Fi:ral Earnings Report indicates IJ:rLL $22,46L.52 was received

in 1969 for extended sickness allo,uance and $7,0L9.23 for vacation pay (total

529,480.75). Earnings reSnrted for 1968 i:rdicates that. the ancunt of $50,819.25

qcnsists of regular and exterded sicJcness allormanoes arul $22,180.75 of regnrlar

earnings (total $731000.00). Tlre Eastrnan Kodak Ccrrpany Sicl<ness Allorn;ance Plan

established that sickress allopane was based on length of senzice.
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8. The distrihrtion rnade to petitioner frcm the lbdak Savings ard lrnrestrEnt

Plarr consisted of L,L02 shares of Eastman Kodak Ccnnron Stock ard $2.39 cash. The

distribution was not rnade wittr regularity rpr at a r.rriform rate for the life of

petitioner or over a period not less ttran half petitioner's life o<pectanc.y.

9. Petitioner F. Gordqr Foster offered rn docr.urentarlz or otlrer substantial

evi.dence ttrat, he oontinued to r,vork or perform any senrries for Eastman I(odak, Oo.

after fircnring to New llarpshire in l{arctr 1968, or that arry palnents received were rpt

for trnst perfonrnnce wittr Eastman l{odak Ccnpany.

10. l{o proof was subnitted to verify ttris petitioner's claimed adjustnent of

$100.00 for enployee business e>q)enses.

@D{CLUSICNS OF LAhI

A. Ihat the retirenent benefit of a nonresident vrho was fonrerly erployed in

Idew York will not be taxable if it aonstitutes an annuity. Tb qualify as an annuity,

the retirenent benefit rust neet ttre reqrrirenents of 20 NYCRR 131.4 (d) vttdch pnovi.des

in pertinent part:

" (A) It nnrst be paid in noney ody, not in securities of the
erployer or otlrer property;

(B) It nnrst be payable at regular jntenzals at least annually'
for the life of the irdividual receiving it, or over a peniod
lot less than half his life o<pectancy, as of ttre date palments
begin. An jndividual's life opectanrcy shall be the opected
rettrrn nurltiple sls,rm for the applicable age ard se>< jn the table
CNtitICd "TABI,E I--ORDINAFCT LIFE AI{NT]ITIES--C\TE LITE_D(PFIED
RHntRt{ I,IJLTIPI'ES" prcrmlgated urder Regulation I.72-9 of the Fbderal
Insre Tar Regulations.

(C) It nmsb be pyable at a rate which rernains trriform durS.ng
such life or period, or at a rate whictr varies only with the
fluctuation in (i) the nrarket value of the assets frcrn vtrrich such
benefits are payabJ-e, or (ii) a specified ard generally reoogrulzed
costrcf-living indsl; ard

(D) The irdividual's right to receive it nust be evidenced by a
r,'rritten instnnenL o<ecuted Llr his enployer, or by a plan established
and maintaind by the enployer in tlte form of a definite rtritten
program cqnrunicated to his erployees."
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Therefore, regarding the distribution in 1969 of $60,924.00 fron the l{odak

Enployeesr Savings ard Investmerrt Plan vrh-ictr was reportable for Federal inqre ta<

Inrrposes, of vrtrich petitioner conoedes $511716.3I as being ta>cable, the rernaining

$9 ,207.85 is also tacable sine said ancunt is based on earni.::gs derived frcm tibw

York State.

B. that section 632(a) of the Tar< Law prorrides, irr part, as follor,vs:

" (a) @neral - Ttre New York adjusted gross jnone of a rpn-
resident individual shall be the sun of ttre follo^ring:

(1) Ttre net arililnt of itenrs of insre, gain, loss and
deduction entering into his federal adjusted gross inore,
as defilred in the lar^rs of the Unit€d States for the ta<able
year' derived frcrn or oonnected wift l{e!r York sourcesr... "

Section 632 (b) furtler prorrides in part, that:

" (b) Inccne and deductions frcrn l{bw York sources.

(f) Iterns of inmre, gain, Ioss ard deducbion derirzed fronr
or comected wittr Iitrew York sources sLrall be those itsns
attri^hrtable to:

(B) a busjness, trade, profession or occutrntion carried on
in this state. "

Tkrerefore, ttre "wage contianration" in 1968 ard in 1969 vrtrich was denived frcrn

Iibw York surces, is subject to tan<.

C. That, petitioner F. Gordon Foster has failed to zustain the hrrden of proof

provisions of the Ta< Law, lrposed by section 689 (e) , to skrcur ttrat he incuned non-

reimhrsed enployee busirress expenses.
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D. lthat the petition of F. Cordon Foster ard l4arie E. Foster for refurd dat€d

.ruly 3, 1974 is denied arrl the denial of tlre refirrrls dated Septernber 25, L972 ard,

Deoernber 28, 1973 are sustained..

DHIED: Albany, Iibw York

,JoL 0 7 t9B0


