
STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter

Roger Fischer

the Pet i t iono f

o f

AFFIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or a

Personal fncome Tax

under Article 22 of t'he

for the Yeax 1972.

a Def ic iency

Refund of

Tax Law

or a Revisi-on

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Roger Fischer,  the pet i t ioner in the within proceeding, by enclosing a true

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Roger Fischer
56-14 Seabury St.
Elmhurst.,  Ny 11373

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said

and thaL the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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STATB TAX COMMISSION

In the Matter

Roger  F ischer

the Petition

a Defic iency or a Revision

Refund of

Tax Law

o f

o f

MFIDAVIT OF UAIIING
for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of Ehe

for  the  Year  1972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Pearl  Kisner the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Pear l  Kisner
Trubin, SilLcocks, Edelman & Knapp
375 Park  Ave.
New York, NY IOO22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said lerapper is the last

Sworn to before me this

16 th  day  o f  May,  19B0.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

ilay L6, 1980

Roger Fischer
56-14 Seabury St.
E1mhurs t ,  NY 11373

Dear  Mr .  F ischer :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have novr exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 6qO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision nay be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Pearl  Kisner
Trubin, Si l lcocks, Edelman & Knapp
375 Park Ave.
New York, NY 10022
Taxing Bureaut s Representat ive



STATE TA)( COMMISS]ON

In ttre lvlatter of tlre Petition

of

ROGER FISCHER

for Redeternuination of a Deficiencry or
for Refr:nd of Personal Inoorre Tax under
Article 22 of the Tax Iaw for the Year
L972.

DECISION

Petitioner, Roger Fischer, 56-L4 Seabr:ry Street, Elmtrurst, Nevrr York

11373, filed a petition for redetennination of a deficiency or for refund of

personal inone ta< under Article 22 of tlre Tax Iavr for ttre year 1972 (File

tb.  10194) .

On Septericer 18, 1979, tLre State Ta>< @nmission was adr,rised *lat peLi-

tioner desired to waive a hearing and to sutnrit the case to ttre State Ta<

Comnission, based on tlre entire reoord contained in the file and based on

s\^iorn testinorpz rendered at a snall claims hearing held before William Valcarcel,

Iiearing Officer, at the offices of ttre State Tax Oonmission, T\no t{crld Ttade

Center, Ne,v York, Nenr York, on April 27, 1979.

!{hether petitioner is liable for a penalty egual to ttre total r:npaid

Nerar York State wittrhclding ta:<es due frqn E.S.E. Stock Transfer @rtrnration.

FIND]}IGS OF FAEI

I" A Reconciliation of Personal Inoqre Ta>c Wittrtreld was filed bV ttre

E.s.E. stock Transfer cor;nration (stock transfer) for ttre year 1972. rtre

aforernentioned form indicated tlrat $1,996.07 was withheld from arployees and

that $1'174.05 of that anpunt wittrheld was turned over to tlre Incqne Tax

Bureau.
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2. On Septonber 29, 1975, tlre Inconre Tar Bureau issued a Nptice of

Deficierrcy for $822.02, along with an ocplanatory Stat-ernent of Deficienq4, on

which a penalQr pursuarrt to section 585 (g) of the Tax Iaw was ingnsed against

petitioner, Roger Fisctrer.

3. Petitioner, Roger Fischer, was retained in L962 as ocecutive vice-

president of Elect:onic Stock Evah,rator CorSnration, which later becarre l<noh/n

as E.S.E. Corgnration. Ttre E.S.E. brSnration (E.S.E.) was ttre parent oortrnration

of E.S.E. C,rafix CorSnration, E.S.E. fnternational Slrstsns, Inc., E.S.E. Stocl<

Ttansfer Corgnration and E.S.E. Dcecutive Flight Oenter. lltrese subsidiaries

were oontrolled and managed as a gt:oup by E.S.E.

4. Petitioner, Rogen Fischer, was president of Stock Ttansfer. Durjng

1972, petitioner was aware tlrat E.S.E. arxl its subsidiaries were oeeriencing

cash flow problerns and difficulty in payjng wittrholding taxes due. Petitioner

assisted in the "juggling" of bills ard rnet frequently with ttre aonptroller of

E.S.E. to discuss such rnatters as ttre status of pr:rctrase orders, cash arrailability

in banks, bills outstanding and wittrtrolding taxes due ard overdue.

5. Petitioner had tlre authcrity to sigrn checks. He testified that tlre

principal stoclctplder of E.S.E. restricted hjrn frsn signing checks over $1,000.00

without his approval. He further testified that alttrough he was president of

Stock Transfer and araare of wittrtplding taces due, he was not given ttre atrrpeoval

to authorize their payn€nt"

6. Petitioner was a stocktrolder of E.S.E. ard of ssne of its sr.rbsidiaries,

but oould not recall ttre specific nunber of shares ounred by hiln or tlre percentage

of the total stocl< or,.ned by him in eactr corporation.

7. Petitioner testified that he resigned fmn Stock Ttansfer but offened

no doq-rrentary evidence establishing his testinony.
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COI{CT,USIONS OF LAI/{

A. Thrat petitioner, bger Fischer, is a person who willfully failed to

collect, or truthfully acor-rnt for and pay over pensonal inoone ta:<es withheld

by E.S.E. Stock Ttansfer Oorgnration drrring L972i and as s.rch, is subject to a

penalty in accordance wittr ttre neaning and intent of sections 685(9) and

685 (n) of ttre Tax Law.

B. That the petition of Roger Fischer is denied and the SXrLice of

b Deficiency issued Septenrben 29, L975 tor $922.02 is sr-r,stained.

DATD: Albany, Nevs York

MAYl6gM


