
STATE OF NEI^/ YORK
STATE TAX COMMISSION

In the Matter

Roger Fischer

of the Pet i t ion

o f

AITIDAVIT OF MAIIING
for Redetermination of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for  the  Year  1972.

a Def ic iency

Refund of

Tax Law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of l lay, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Roger Fischer,  the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Roger Fischer
56-14 Seabury St.
Elmhurst ,  Ny 11373

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16th day of  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter

Roger Fischer

of the Pet i t ion

o f

AT'FIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or a

Personal fncome Tax

under Art ic le 22 of the

for the Year 7972.

a Def ic iency

Refund of

Tax Law

or a Revision

SLate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Pearl  Kisner the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpai, i l  wrapper addressed

as fo l lows:

Mr. Pear l  Kisner
Trubin, Sil lcocks, Edelman & Knapp
375 Park Ave.
New York, Ny IAAZ2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united stat.es Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

16 th  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May  16 ,  1980

Roger  F ischer
56-14 Seabury  S t .
E lmhurs t ,  NY 11373

Dear  Mr .  F ischer :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative l-eve}.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Pearl  Kisner
Trubin, Si l Icocks, Edelman & Knapp
375 Park  Ave.
New York, NY 70022
Taxing Bureau' s Representat ive



STA1E OF NEW YORK

STAf,E TAX CO}4I'ESSTOI{

In tlte Ithtter of the Petition

of

ROGER FISCHM.

for Redeterrnination of a Deficiency or
for Refund of Personal Inone Tax under
Article 22 of tlre Ta:< Law for tlre Year
1972.

DECISION

Petitioner, Roger Fischer, 56-14 Seabuqr Street, Elmhurst, Nevy York

71373, filed a petition for redeterrnination of a deficiency or for refturd of

personal jnone tax r-rrder Article 22 of ttre Tax I"aw for ttre year 1972 (Fi1e

No .  12603) .

A s0a11 claims hearing was held before William Va1carcel, Hearing Officer,

at the offices of ttre State Tax Connrission, lho lrlcrId Trade Center, Nenrr York,

Neur York, on April 27, 1979. Petitioner appeared by Pear1 Kisner, Esq. Ihe

Audit Division appeared by Peter Crotty, Esq. (Ir:vyin I€W, Esq., of orrnsel).

!{hether petitioner is liable for a pernlty equal to ttre total urpaid

New York State witlrtrolding ta:<es due frmr E.S.E. C,rafix @rSnration for L972.

F$IDINGS OF PACT

1. A Reonciliation of Personal Insne Ta< Withheld was filed by ttre

E.S.E. Cbafix Cortrnration (C,nafix) for tLre calendar year L972. lltre afore-

rnentioned form indicated ttlat $1,77I.33 was wj-ttrheld fr:qn arployees, and ttrat

$928.58 of the anpunt witlrtreld was turned oven to thre Income Til< Bureau.
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2. On June 30, 1975, the Inccnre Tax Br.rreau issued a }btice of Deficiency

in ttre anpunt of $842.75, along wittr an explanatory statenrent of deficienqf,

on which a penalQz prrrsr,nnt to section 685 (g) of the Tax IEr\^r was inposed

against petitioner, Roger Fischer.

3. Petitioner, Roger Fischer, was retajned in 1962 as e)<ecutive vice-

president of Electronic Stock E\,raluator Corgnration, whictr later becanre l<rrCI^/n

as E.S.E. Cor;nration. The E.S.E. Corgnration (E.S.E.) was tlre parent corporation

of E.S.E. C,rafix @rgnration, E.S.E. Internatiornl gzstens, Inc., E.S.E. Stocl<

Transfer Corp. and E.S.E. ft<ecutive Flight Center. These srrbsidiaries were

controlled and nranaged as a g:roup by E.S.E.

4. Petitioner, Roger Fischer, was president of C,rafix, wtrich was organized

to provide printing senzices for E.S.E.

5. During 1972, petj-tioner was aware tlrat E.S.E. ard its sulcsidiaries

were e>q)eriencing cash flovv problens and difficulty in payinq wiUrtrolding

taxes due" Petitioner assisted in tlre "juggling" of bills and net frequerrtly

with tlre conptroller of E.S.E. to discuss such rnatters as ttre status of pr-rrctrase

orders, cash availability in banks, bills outstanding and witlrhold.ing taxes

due arrd overdue.

6. Petitioner had the authority to sign: ctrecks. He testified tlrat the

principal stockholder of E"S.E. restricted him frqn signing ctrecks over $lrO00.O0

without his approval. He further testified Lhat although he was president of

Grafix and aware of witlrholding taxes due, he was not given ttre approval to

authorize ttrej.r palarent.

7. Petitioner was a stoclctrolder of E.S.E. and of sone of its subsidiaries,

but could not recall ttre specific nunlcer of shares cwned by him or tlre percerrtage

of the total stock owned bV him in each ortrnration.
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8. Petitioner testified that he resigned fnqn ffafix on October 5f

L972, but offered no docwnenta4r evidence establistr-ing his testirmny"

CONCLUSICNIS OF LA'{

A. That iretitioner, Roger Fisclrer, is a person who willfuIly failed to

collect or truttrfully acoount for and pay over personEll jnoqne ta>ces withheld

by E.S.E. Grafix Corporation dr-rrjng 1972, ard as suctr, is sr:bject to a penalQr

in acordance wittr ttre neanjng and intent of sections g85 (g) ard 685 (n) of the

Tax law.

B. That the petition of bger Fischer is denied and ttre lbtice of

Deficienry issued June 30, 1925 for $942.75 is sustained.

DATED: Albany, Nelrs York TAX COMO{ISSICDtr

MAY 1 6 19tr

t


