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STATE OF NBT,I YORK
STATE TAX COMI-IISSION

In the Matter of the Pet i t ion

o f

Gerald Finkel

AFFIDAVIT OF MAILING
for Redeterminat ion

of a Determinat ion

Personal Income Tax

under  Ar t i c le  22  o f

of a Def ic iency

or a Refund of

or a Revision

for the Years 1972

the Tax law

1 9 7 3 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of March, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Gerald Finkel,  the pet i t ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid Lrrapper addressed as fol lows:

Gerald Finkel
32  Lake  S t .
Setauket ,  Ny 11733

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Post.al Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner

Sr,*orn to before me this

28 th  day  o f  March ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE 0F NEII/ YORK
STATE TAX COMMISSION

In the Matter

Gerald FinkeI

the Pet i t ion

AFFIDAVIT OF MAITINC

a Defic iency or a Revision

Refund of

Tax Law

for  the  Years  7972,  7973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of March, 1980, he served the within not ice of Decision by cert i f ied

rnai l  upon l , r l i l l iam Gold the represenLat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Wi l l iam Gold
99 Park  Ave.
New York ,  NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said $rrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

28 th  day  o f  March ,  1980

o f

o f

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of Lhe



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  2 8 ,  1 9 8 0

Gerald Finkel
32  Lake St .
Setauket ,  NY 11733

Dear  Mr .  F inke l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Afbany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMMISSION

Peti t ioner '  s Representat ive
Idi l l iam Gold
99 Park  Ave.
New York ,  NY 10016
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GERAf,D TINKET

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Artj.cl.e 22
of the Tax Law for the years 1972 and. 1973.

L l1  -  1 /1s /73
L /16  -  1 /3L /73
2116  -  2 /28 /73
3 /L6  -  3 /31 /73
4 /1  -  4 /1s /73
4 /L6  -  4 /30 /73
s lL  -  5 /15 /73
s /16  -  s /30 /73

DECISION

Gera ld  F inke l ,  32  Lake St ree t ,  Se tauket ,  New York  11733,  f i led  a  pe t i t ion

for redeterminat ion of a def ic iency or for refund of personal income tax under

Art ic le 22 of the Tax Law for the years 1972 and 1973 (Fire No. L5752).

A formal hearing r .ras held before James T. Prendergast,  Hearing Off icer,

at the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York,

New York ,  on  September  19 ,  7978 a t  11 :15  A.M.  Pet i t ioner  appeared by  l , l i l l i am

GoId'  Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Paul-  A. Lefebvre,

E s q .  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner

taxes .

was a person responsib le for  remi t t ing wi thhold ing

FINDINGS OF FACT

1. Autochem Laborator ies, Inc. ("Autochem") f i led New York State employer 's

returns for personal income tax withheld for the fol lowing periods and amounts:

$  1 ,799  . 45
t , 799  . 45
7 ,909 .70
2 ,443 .80

909  .80
805  .80
867 .40

40 .7A
$ 1 0 ' 5 7 6 . 1 0

Autopath laborator ies, rnc. (r 'AutopaLhtr)  f i led New York state employer 's
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returns for personal income tax withheld for the fol lowing periods and amounLs:

7 / r  -  e / 3 0 / 7 2  $ 4 8 3 . 6 0
4 / 1  -  4 / 3 0 1 7 3  7 2 . 2 8-

$sss.88

3. On March 31, 1975 a Statement of Def ic iency and a Not ice of Def ic iency

were issued against pet i t ioner,  Gerald Finkel,  for I972 and 1973, for withhotding

taxes due from Autochem and Autopath in the amount of $11r131.99.

4- Pet i t ioner subsequent ly f i led a t imely pet i t ion and a perfected

pet i t ion for revision of the def ic iency.

5 .  0 f  the  $10 '576.10  due f rom Autochem,  on ly  $927.38  has  been rece ived

leav ing  a  ba lance due o f  $9 ,649.72 .

6- 0f the $555.88 due from Autopath nothing has been received; therefore,

the fuI I  amount is st i l l  due.

7- Unt i l  March of 1972, Autopathrs business was operated as a proprietorship;

i t  was then incorporated and i ts shares v/ere owned solely by Gerald Finkel,

pet i t ioner herein. In March of 1972, Autochem acquired aII  the stock of

Autopat 'h from Gerald Finkel.  Finkel exchanged his Autopath stock for stock in

Autochem. Autopath became a wholly-owned subsidiary of Autochem and Autopath

was to ta l l y  con t ro l led  by  i t  and  i t s  o f f i cers .

8 .  A f te r  March  o f  1972,  pe t i t ioner ,  Gera ld  F inke l ,  was  a  d i rec to r  o f

Autochem, the parent company and may have been a director of Autopath, the

subsidiary.  He was an off icer of nei ther company. He had no f inancial  respon-

sibi l i t ies in ei ther company during the period in quest ion. He could not sign

checks, and took no part  in deciding which bi l ls were paid. His responsibi l i t ies

were exclusively those of an employee who was responsible for the technical

s ide  o f  the  bus iness ,  namely ,  labora tory  tes ts .
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CONCLUSIONS OF lAI,rI

A. That pet i t ioner,  Gerald Finkel,  was not a person required to col lect,

truthfully account for, and pay over the withholding t.axes due from Autochen

Laborator ies, Inc. and Autopath Laborator ies, fnc.,  within the meaning of

subsect ion (n) of sect ion 685 of the Tax Law and thus is not l iable to a

penarty under subsect ion (g) of sect ion 685 of the Tax r,aw.

B. That the pet i t ion of Gerald Finkel is granted and the Not ice of

Def ic iency i -s cancel led.

DATED: Albany, New York

MAR 2 I 1980
COMMISSION

COMMISSIONER


