
STATE OF NEITI YORK
STATE TAX COMMISSION

In the Matter

Ethel Fields

the Pet i t iono f

o f

AFFIDAVIT OF MAITING
for Redeterminat ion of

of a Determinat ion or a

Personal fncome Tax

under Article 22 of Lhe

for the Year 7972.

a Def ic iency

Refund of

Tax law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Ethel Fields, the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid r i rrapper addressed as fol lows:

Ethel Fields
12  W.  68  S t .
New York, NY 70023

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said rdrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the pet i t ioner

is the last known address

r_n a

of the

herein

of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 16,  1980

Ethe1 Fields
12 \^ l  .  68 Sr.
New York, NY 10023

D e a r  M s .  F i e l d s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

fnquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

EHTHET FIBTDS

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
7 9 7 2 .

DECISION

Pet i t ioner ,  Ehthe l  F ie lds ,  12  West  68 th  S t ree t ,  New York ,  New York  10023,

f i led a pet i t ion for redeterminat ion of a def ic i-ency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year ITTZ (FiLe No. 18701).

A  smal l  c la ims hear ing  was he ld  be fore  L l i l l i am Va lcarce l ,  Hear ing  0 f f i cer ,

aL the off ices of the State Tax Commissi-on, Two World Trade Center,  New York,

New York ,  on  Apr i l  25 ,  7979 a t  10 :45  A.M.  pe t i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Samuel  Freund,  Esq. ,  o f  counse l ) .

ISSUE

Idhether a claim for refund for 7972 was f i led pr ior to the expirat ion of

the  per iod  o f  l im i ta t ion .

F]NDINGS OF FACT

1.  Pet i t ioner ,  Ehthe t  F ie lds ,  ma i led  in  one enve lope,  New York  S ta te

income tax  res ident  re tu rns  fo r  1970,  I97 I ,7972 and 7973.  The 1970 tax

return indicated no tax or refund due. The tax returns for 1971, !972 and,

1 9 7 3  r e q u e s t e d  r e f u n d s  o f  $ 3 3 , 8 4 ,  9 1 1 9 . 1 9 ,  a n d  $ 4 3 . 9 2 ,  r e s p e c t i v e l y .

2 .  0n  October  14 ,  L976,  the  Aud i t  D iv is ion  issued a  "Voucher  For  Income

Tax Refund," which indicated:

"Tota l  wages repor ted  o f  $3 ,188.35  on  your  1973 de l inquent  re tu rn  i s
cor rec ted  to  the  amount  o f  $31938.35  to  agree w i th  the  to ta l  o f  your
1973 lr lage and rax statements. The tax computed as shown per table
with one exemption already ref lects yourself  as a dependent.
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"Your 1970 del inquent return is being accepted as f i led and crosed
as an even return.

"Refunds of $33.84 and $119.19 claimed on your 1971 and 7972 deLinquent
returns received August 5, 1976, are not al lowed as the f inal  dates
for f i l ing these returns expired on Apri l  15, rg75 for lg j ] r  and
Aprir  15, 7976 for 1972 under the statute of Limitat ions. "

Pet i t ioner Ehthel Fields conceded to the Audit  Divis ion's f indings

for  1970,  7971,  and 1973,  bu t  d ispu tes  i t s  de termina t ion  fo r  1972.

3. Pet i t ioner argued that she mai led the federal ,  New York State and New

York  C i ty  income tax  re tu rns  fo r  1970,  lg7 l ,  1972 and 1973 on  Apr i l  14 ,  1976.

As proof of mai l ing, pet i t ioner submitted a receipt for postage, handwri t ten

by her,  and postmarked by the United States Post Off ice on Apri l  14, 1976.

4- The 1970 and 1973 tax returns f i led by pet i t . ioner contained various

" indate"  s tamps d isp lay ing  the  da tes  May 25 ,  L976,  August  6 ,  1976 and August  29 ,

7976- The envelope in which the tax returns were mai led contained a postmark

without a date. However,  someone unknown to pet i t ioner or the Audit  Divis ion,

wrote on the envelope the date "Aprir  28" and circred i t .

5.  The Internal Revenue Service issued a not ice correct ing an ar i thmetic

error for the year 1972 onl lay 24, 1976. The United States Treasury issued a

refund check for the year 1972 on JuIy 2, 1976.

6- The or iginal  New York State income tax resident return for Lg72,

wh ich  reques ted  a  re fund o f  $119.19 ,  cou ld  no t  be  loca ted  by  the  Aud i t  D iv is ion .

7. Processing procedures establ ished by the Audit  Divis ion provide that

a del inquent return (a return f i led after i ts due date) be stamped with the

date of receipt,  and that that date is the date the del inquent return is

considered to have been f i led.

CONCIUSIONS OF tAW

A. That pet i t ioner Ehthel Fields has sustained the burden of proof required
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by section 689(e) of the Tax f,aw, in establishing, by a fair preponderance of

al l  the avai lable ev idence,  that  she f i led a New York State income tax res ident

return for  1972 before the expi rat ion of  the appl icable per iod of  l imi tat ion

spec i f i ed  i n  A r t i c l e  22  o f  t he  Tax  Law.

B. That the pet i t ion of Ehthel Fields is granted and the Audit  Divis ion

d i rec ted  to  re fund the  sum o f  $119.19 ,  together  w i th  such in te res t  as  may

lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

MAY 1 6 p80

i s

be

COMMISSIONER


