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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert  C. & Gertrude A. Fielding

AFFIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

of a Def ic iency or a Revision

or a Refund of

the

1 9 7  1

Tax law

for  the  Years  1970 t973-1975

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

25th  day  o f  Ju Iy ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Robert  C. & Gertrude A. Fielding, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as fo l lows:

Robert C. & Gertrude A. Fielding
3930  Oaks  C lubhouse  Dr . ,  Ap t .  508
Pompano Beach,  FL 33060

and by deposit ing same enclosed in a postpaid properly addressed wrapper
(post off ice or off icial depository) under the exclusive care and custody

United States Postal Service within the State of New York.

That deponent further says that the said

and that the address seL forth on said wrapper

pet i t ioner.  - \  
. /

Sworn to before me this

25 th  day  o f  Ju ly ,  1980.

i n a

of the

herein

of the

addressee is the pet i t ioner

is tbe last known address/,-)7

t
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STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert  C. & Gertrude A. Fielding

AFFIDAVIT OF MAIIING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 1970 1971 ,  L973-1975 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

25th day of July,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Harold l .  Fisher and Kenneth K. Fisher the representat ive of the

pet i t ioner in Lhe within proceeding, by enclosing a true copy thereof in a

secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Mr. Harold L. Fisher and Kenneth K. Fisher
Fisher & Fisher
188 Montaque St.
Brooklyn,  NY 11201

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that Lhe said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said l rrapper is the last

o f  a  Def ic iency  or  a  Rev is ion

or a Refund of

known address of the representat ive of the pet i t ioper.

Sworn to before me this

25 th  day  o f  Ju ly ,  1980.

1 a



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  25,  1980

Robert C. & Gertrude A. Fielding
3930 Oaks  C lubhouse Dr . ,  Ap t .  508
Pompano Beach, FL 33060

D e a r  M r .  &  M r s .  F i e l d i n g :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have no\4/ exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Lavr,  any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (s18) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Harold L. Fisher and Kenneth K. Fisher
F isher  &  F isher
188 Montaque St.
Brook lyn ,  NY 11201
Taxing Bureau' s Representat ive



STNE OF t'IH,{ YORK

sThsE IBX CoIAfiSSTCN

In UB lvlatter of tlre Fetitiorrs

of

nOBEng C. FIE.;D:IIG and GERIRUDE A. HIELD:DG

for @termjnatlon of a Eficienqy or fon
nefurxl of Personal Inste 1hx LudefiArticle
22 of, the tar< Law for tie years Lg7O, lg7lf
L973, 1974 and 1975.

DffiSICN

Petitisrersr bbert C. $'ieJdlrrg ard Gertrtrde A.. Eleldllg, 3930 oalts Ctr:b-. . ] .

house kive, Apt. 508' pqrpano Beach, F'lorlcla 33060, fll,€d petitlsre for redeteunl-'

nation of a clef,icienqr or for refimd of pewonal llue tar( trrrdelr Aftfde ZZ of

tle Tar Larv for Ig7'O W Gertrr.& A. Fieldlrq, for 1970 ard LgTL lry Fbert C.

FieLdJngl anil fon 19?3 thrcr4ft f975 by botlt bbert C. atd Gertrude A. FieLdJng

(Fal-e lbs. I9422t L9423 ard 19424).

A forrnal hearirry r.aae held b"f; willtagl J. Dqan, Itearlng offl&r, at "t&€

offioes of tie State Ta:( ftsnissicr, 'I\^D [{orl-d fade Oenter, ld€sr York, }hr york,

O  r l .  O . 2 n  I  r r  - r  L -  r r - L - -on l{arch 2L, L979 at 9:30 A.td Petittorns rypearea b}r Fl.et€r & pisher, F€ge.

(Ilucotd L. r'istprr Esq. ailt lGrutettr K. Fistler, Eq., of ormsel) . lhe Ardtt
'  . ,  :

Dj.vision appearrod by hter eotty, Esq. (Sann.l J. frrenrnd, Esg., of ormseii.

ISSTIES

I. l{hetfer petltiorer rc,beL't, C. Fieldlng was a AnlcfUary of }b, yo* fcr

1970 and 1971.

IX. Wlretlnr petttimrers rrere funtcj.liarieg of trHw yqrk for years I9?3

tfLou'*r 1975. ,_.

III. vlh,ettpr tne Inste Tax &reau's elalm agaJnet petitloner ertnda A.

Fielding for 1970 Ls tlrre btr@d.
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EINDI}GS tr' TNSJ

1. frr April 14, 1977, t}le Irsm 1hx Bureau issrnd a lftl.e of oefictcnqy

to Gertnrile A, Fialdtrg asserLtng nlnlm,m lrwg tac drD of $98.98, plrg lnteruat,

for 1970. On the sdne drte, arother Nct;i.€ of bftcl€rqf me Lssued b tubet €.

rfe]'dlrq fon $28,20{.53, plus tnteregt, for 1970 ad 1971. qr &a aare date, a

third tdotie of hfJcienclr was Lssrled to mbert C. Fieldtry ard Gertnr:te A.

fieJ.dirq for $191005.?1, plus tntemst, for 1973 tluorryh 1975.

2. bberb, C. El.eLdJng rms born in 1909. IEte tn 1968, petlttorers or

stderd rcrrirry to Florlda. 
T*Iry 

thts d€cisl.on, l't. FleLdlrry tegttfted aa

follffs at t}re fonal hearJng:

l€ h€d at that tfuc onctdsed se.Ilfrg qr trrusc ln libstclregten,
and tlen ln dlscussLors rdtn rry wife Lt Ueoas ipamrt I
tras appoaching an agp wtEn uy tn.lttr mg rpt tn tIat good
sttaee arri we Juet dectded 9re.11., the hoc& wltlr lt, lct,ts
sell tlp big torrse. the ddldrsr are afiy ant I wanbd to
spve to wtrere ry hcther ruas ard tlatrg nhat lntrryrencd. $
R ld€nt fudn to Elqlda ard rn nue golnq b p tnto tld"a
&le apartrrent arut tanporartly live r.rtth-qr hothffi.atd,,
as lul hsw, that, gldlrt vrcrk olrt.,. (It. p. 72.)

3. In January of L969, petltl.crere sold t*Elr lsue and rcperty tn

Mmamreckr tihnrr !ork. Ihe hilBs hd a IIvfry mm, dhfng rEDr tnpt Uqlftq

roqn' gt-et bedmn suite, f,otn bedroue, fcnr baUE, Ap mtdtr rm ud a

battr, pml, cabana and gamge.

4. trat sgrla rurttr, pgtftf.que wrt b @ml Cabks; Elodda, to stry-

at t"he tnree of tf . Fieldlrgr e brctlw.

Fetitl"srers enterad lnto a entsast to grrelraee a lqarrlanc 
1pry 

*,, .,,
Ibis Islant tn Palrn Beach, tn a brltding then r.rrter ststrrrctlon. t$e apa@rb

had three bedroou, a large lfdry rocur anl a hldred-fd, ttr* ovaloc[drlg :'-

t a l

Iake Worth,



Petltisrers rubeegrrurtlr learrnd t}rat UE tspfug &l*ry * d,.

Iivlng rp to his srtrractual qmitnnnts by not, frrl].dfng tJre ryfdrry poo.Io

ard tenrrts orfia erht.ctr had best trrcnLsed. es a nenr,ltr peGftilqse rltldrurt ,

fm f*nlr aqreersrt b pudrase the Ici.e Islard apartrstt. . -.

}lE. FleldJrry testtfled at tlrc founal !€arfry as follclrB rtlth rcgud to

rt'hat, o@L!rred sr:bsequ€nt&'z '

" i

wtth usi .. . (t. p. 16)

5. !t, Fieldlngrs bnorttp cr,rn€d tJre tpuse jrto r,rhfuh petitlspra roved

Ln 1969 at 815 Catalorrta Avrrure, &,ral Cablesr Florlda. Bctltlsrm qrtJrrusdl ..

to llve h tnle bus6 for the ne$t etght $eitsEr Xhe lnp6 fu qr a hnlf, 
ry

in ore of tte uDst prestigrtoue arelaa of 6ral Gabl.6. It tras fqr bdroqc, a

den, a Florida rocm ard livtng rr3eB' a trto-car garage, ard a sffJrdrg Pool.

lltre troo brcthers arl t}nfu wlves ooctpf€d the tsrss. I'lE. ffeldjnq testlfl€d

that, r'[wle riere pretty wett sett]sd alr1 enJoytng orr trrsir€ss of ltvirg together.

lty rvife and trfs wlfe got atong pdectly and had irrtsests, so lt

rngt<ed qlt. " ($c. p. 73. )

FetLtloners dld rpt elure in the €Dpsee of tlre Oral Cables luleg. ttff.

fielding testTtj€d tJrat n thle (ltr. rleldtng's bLoth6r) 4tdn't aU'ot ue b

@ftritrrt€i rp rrore thEn I rcutd hlrr.n (Ir. p. 24.1 :

6. A tenporarT drivsrs pennlt, r+as lssrred to l,f. riefdlng by t}re Elorlda

DeparurEt of llighuay Safety ard lllbor vehicleg on July 26t Lg-lo. A l:toense

was issu€d dr sept€ilber 4, !970. !e. F,i"eldlng reqistolred to vote ln Etortda

on ,Irly 29, l9?0. lb opened a bank a€lnt ln Septerber of I9?0 tn 6ral

GabLes. gtren f[int hils ].970 fbderal tarc rreturnl l{f,. fieldlng ueed the Catalsrla

Averue, Aoial Gables, Florlda, addnese on hLe re{rrrn.

At tltat ttna ny broth€r sald to nr! r.:-; bll tlp !gy, !rc tlere
four brotJrera ard t}ti.e is the or.ly ore l€ft, ard re als
tn ertatn htstneesos toEeLlrer - hs aald, look' try
c}rlldr€n haw l.eft, I have gpt, a lorcly & tpre, ru
t{outd lotre to trarn 1ur, llfryr doii't trqr cnn tn ard rc\re tn
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7. Qr January 29r 1969 and or Segterter g, LgilL, tt. Plaldlqr eaerted a

wltt ln the St-ate of Ftorlda. ID ttg 1969 rl"Il, l€ lr &astH ra llqfug

dcrlciled in the State of f,lfflda". In the 1971 will.. he l.g daaslbed as

befuq "of the CJ.ty of SraI cabls, errrty of Dde, State of EltrLdt".

8. Drrl.q tte years fn Erestlm, tlEs. Etetdtngl dD nrf,fcc eq efurmotd

arthritis, or,Y vtett the epa at PatnrAine tn ffiL @bles lc treamrt. ID

Lg78, peftJ,timse left the brptlrrre tqrse after trschntirry a qffnltm

ryarer$ at PaLrAlre eo ttrat !Es. E{.eLdlag, rfrxre arttrrlttr hdt rcaerdr

qrld bgrefit fasrn.ratly a@sa to the sSnte res@atl\tr facilttlee. Afbs

rrrvtng into thetr PalTAfr€ ondsafnfun 
ry1 

!,1F. nteldfrry 4plted fc a

$5,000 tresbad etsnpLfon fim tl€ llsnrd 6lrty, Flcldar 1lmpa'ty aplnber.

!t. Pieldfurg vras gr1a 
-ted 

ur aO{qi.ot4l $5rm0 erryGlsr }tilctr f-a arniJ.sbls ;:

orly b e€nlor cltl.zsrs $tn fnv€ bsr resfients of EL,cida,for flria or ffib

y€an prttr to t}re dab of fllfig.

9. In 1968' petit-icrers had fnrrc*ragerf a €q5leaLt\re qlatEat, at, 860
. '

Ihited Natj.ots PLaza, libs York, tibrr yorrk. !b. Itleldlrg (kslbed Se qla1G,t

as a "pj.ed-rtetrr1e1. Ihe apartnnnt tras dE befum, a delrr arhry csn be 
"tFd .,

aa a 6esd bednocm, a farge livltrt rccrn anrt a rsrall alorie tn tlte ldtttEn fior

€ratfury. ffre aparm was €ryty m€t, of f}re tLm. peddornrs rurld rrse Lt

on their oqstcral trlpe to l{ery York fru ELsLdA. ffille8 t}nl.r sona or

llh. fi.eLdirq's brot.lar ard hi-s wlfe $qild use it.

getttlsrera seuing tfre ryartnent. Ir L975, hkag

bqpught peqlle arrnmd to vls'u the ryartncrrtl tsrsns, frJe to f}re d€1u€sed' '

sditlsr of tlp galeg nart<et at that tLre, the aparffirt, was rnt €old.

A fe.r piees of fisriture fm the l,harqreclc lrur* rrem Evld tnb

tle U.I{. Plaza apar{ilBnt. Ot}E p1ees !0BrrB gfirrn to petitjonerer Eor€, ad

st{LL others rt'ere talcn by petitiorers to Fltridar uhile re of ure firgrrltllrc

ms put in storage tn !le&r York.

j
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10. !ffs. Fleldlrg had rprlced for a nr$er of years at Jesbil, Ibryfttl tn

the 8rcn:<. nrrlrq 1970r ahe lDuld occaslonalty re{ilrn b Nenr yck b vlslt

the tnspital to tent to stain patierts to hrhm she felt a strrchl cilrligratJ,or.

In 1970' e}le reoaivd $11493.45 fon tpr rcrk at the tpspltal. Sfre reeo$

tJris in@ wh€n filirq a I9?0 resldent tzu< neilrsn. UElrry U)?gr l-firs. ELGldlfury

spent fitty to s$c{r dalo in lprv York, ard stre rfirld atalz at t}1e U,N. gLaza

aPartrEn't.

lL. Durlrg the perJod ln Ereationl !ff. fteldfng ralltalrpd rllrrnna ban[:

ao€ultg in lfsrt York for hrgtress lrurlplns. [hs hrsfuEs etrotllts rcrp fc

vcious Joint verrtlrftls arrl partner*ripa. Over a period of flfty years, tln

ao@wrts had been wittr eitter tte Ctsnical gar& e Cltlbanlc. tb also mafrnalnd,

a pensmal. bank acqnrt tn }b.r York "for ontJrnrity 5tr1Dseo". (Ir. p. 57.)

12. litr. FleLdlng selrreil as a'tnutee of hts aeoeased brqbtprrg €ta@.

A bmkkeeper vrfio had rorled for !,f. Aieldirg's d€€asd brot$fi ornlnd b

vnrk tn Nelt York for the estate. The Uoofdceeper lrandfed rmrlors tranfctlona

fc !&. f i€ldfuig, scrrE of wtrLctr rrse of a pensmal nabtre.

13. lt. Fieldlrg crdrd an lntcrest tn Up 5r€eerLirss ln bftFr Tork. |ltn

in@ ftsr tlree prmferties @nstliartd a \rery sELt part of hls fuom. tt.

Rleldlrrgrs naJor ftnanct-al tntamgts rrere lrcated ln EltrLda ard ln otlpr

statecr ae rcl.I aa ln ecne of tlp wffin sta&g. tA; FteldlnE

tained rp offLe in tlerd YGk

14. lrtr. FleLdlng eutlrnpil hfs urber$rfp in a !{maroneck Beach Ctub

uiltil 1974 or L9?5. Ae to wrttrurlng hfg rnereershfp aft6r ru\rlry to Fttrlda,

llr. EL@Ldlng teetttl€d:

. i

ele inttiatlan fe was $151000 at that ttrE and I hd . !
nany dLsqlsslona as to wHfra re slmuld gtrn lt 14) or 

':''

rot gfirc lt ,ry, booause Ery chlldrul €uld attenil, (Sr.
p .  56 . )

: .
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15. In a decislCIn dated SeptenOer 3, L975, the State Tarc OnmbsiCIn t*td

that Dlr. rieldlxg fa{ted b estabtlsh a charqq of dcrrdclle f:.cn tdeor Ys]c tb 
,,.

Fl-or{da in Jarnrary, L969. ltrris &Erntnati.c! rvas onfirsed by the lppeltate

DivlsJon, 3rd Dept., cr ilrly 15, 19?6.

orgusrcNs oF I4w

A. thlt "to effec{ a ctrarge of dcrnlell.e, tlrue nrst be art actrral ctrarqe
:

of rresldence, opled with an irrtgrtlsr to abandsr ttre.foru funkffe and to

aoqufre arptlsr'. AFtna tlatrl. Banb v. .IG, anrerr 142 ltrp. Dlv. 4*{, 126 N.y.s.

970 (]st Dept., 191U.

B. Brat durirrg the period in diry$e, petittorxs r*re dcnttclltuts6 of

Floarida. In t}ris fiveyear perlod, ttny ltvecl wtth !tr. Fleldlrryls bocotte and

trLg wlfe. tre bmtlFL:B uere cloee',tha tmc 
"*jrfry 

sl&rd\rors of fur brotlpri;

ard tleir wlves gpt, on trcl.l. the chttdr$ of both ranrrlcs *,""r grqfr rp, andt

ro longer Li\red erlth their panentls- tE brottrers gtrared many busiracs irfterests.

Tfre brotlnrrs tptrse rsas of a size that it €rrld onfortably amrmdate peef-

tlsrens, stabUng tlan to ltrre in tle ltlo:rlsus style to $rhldl tfey vere

aoqrafiFd- gte ml.ld Florjda cLtrmte r{ae tuportant b petJ'ttcar, neit}E!. of

r^ttsn was in good tpalttr. In 1970, !4. FLeldirq reglsEd to \rote ln FlorLda,

wae isu€d a drhrents ll.oenge, ard cElened a bank ammt tn Sra-1 Gablea.

v*r€n filJ-rq hLs Fbdera.l tax rehrms in 1970 ard tn $ssequent 1leErgz l:E.

F'lefdlng nsed hLs F.t.orlda adrtraqs cn the rerturns.

gltr{e petitiorers uratntatrpd a gnall apartrurt ln twr yodc Ctty, the

aparbnt renrained erp'ty ncst of t}re't$re srl r,rae u6edt try petttJorers urly cr

thoir gccasfornf vi.tsits to l{err York. !8. Fleldlng had tuslress lntereatg tn

lrlen Yor*, but tlrey lreoce of 
" 

ri*, naUrre *,p"*d idth td,g tntcrsts tn

Hoa'Lda ard tn otter parts of the orntr1,.
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C. Ihat the lbtie of DeficLency i.ssued to pett€Joner Gertnrde A.

F.i€lding for 19?0 for failure to report or dieclose an Ltem of tars pafereoe

was tot tine barred arrl was is$red within tte perioct presclbed in seceion

683(d) (1) of the TaI l4r^r. Ilrtrcver, peLitJorrer C€ftrude A. Fleldirry's dcrnicl-le

for 1970 was ttn Earre aE that of trer husbad petitloner Rtrert Fieldirg ard,

as a result, she was a rpnresi.dent jndtvldual of lb,r York &ring 1970 an4 walt I

taTble only on tlpse itsr6 of irsrer gaiJl' loss atrt dedw+,isr derirt€d fisn

or coruected witJr fdery York scurces within tle rnaanirq ard tntent of eectlsl

632(b) of tte Tar l-anr ard 20 I'iyCFR, J.31.2.

D. Itrat tte pedtion of lobert C. rieldirg for 19?0 ard 19?I {d thG

of bbert C. Fieldtrry ant ffinde A. nieldlrgr for tfra years 1973 . :

tt-rrcugh 1975 are granted and the rptioee of defictency fsgrred,on April I4r 
'

1977 a:e canelled.

E, That the petitlar of Ger:tnde A. Fielding fon 1970 is gnqrtsl a1d tlF

rqo*e of r.nficiencry tssrrarJ on April L4, L977 ls cance$ed. 1!he Ardit dvl"gttrl

is hereby directed to auttnrlle ary refud r*}rfc:h uny be d.e. .

DNIHDT AJlany, bbrd York

JUt 2'5,.fgw


