
STATE OF NBW YORK
STATE TAX COI'IMISSION

In the Matter

John Falcone

of the Pet i t ion

o f

AFFIDAVIT OT MAIIING
for Redeterminat ion

of a Det.erminat ion

Personal Income Tax

under Art ic le 22 of

for the Years 1969

of a Def ic iency

or a Refund of

the Tax Law
-  t 9 7 0 .

or  a  Rev is ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
6th day of June, 1980, he served the within not ice of Decision by cert i f ied mai l
upon John Falcone, Lhe pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid r l rrapper addressed as fol lows:

John Falcone
440 Spangle Dr.
North Babylon, Ny 11203

and by deposit . ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEI,il YORK
STATE TAx COMMISSION

In the Matter of the pet i t ion

o f

John Falcone

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art . ic le 22 of the Tax law

for the Years 1,969 - 1970.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June, 1980, he served the r{ i thin not ice of Decision by cert i f ied mai l

upon Benjamin Finkel the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Benjamin Finkel
Finkel-, GoLdstein & Berzow
67 Wal l  S t .
New York, Ny 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the Stat.e of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said $rrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

6 th  day  o f  June,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 6,  1980

John Falcone
400 Spangle Dr.
North Babylon, NY 7t703

Dear  Mr .  Fa lcone:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission- can only be inst iLuted under
Art ic le 78 of the Civi l  Pract. ice Laws and Rules. and rn"t  b" commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the dat.e of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ionen and Counse l
Albany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMMISSION

Peti t ioner '  s Representat ive
Benjamin Finkel
tr ' inkel,  Goldstein & Berzow
67 lr tal l  St.
New York, NY 10005
Taxing Bureau's Representat ive



STAIE OF NEW YORK

sTPfiE TA)( CI)I&USSICE{

In ttre lttatter of the Petition

of

JOHN FAICoI{E :

for Redeterrnination of a Deficienqg or for :
Refi:nd of Personal Incone Tax r.rrder Article
22 of tlre Tax Iaw for ttre Years L969 atfr
1970.

Petitioner, John Falcone, 400 Spangle Drive, Norbh Babylon, Nery York 11703,

filed a petition for redeterrnina'Eion of a deficiency or for refurd of personal

incqre tac under Article 22 of the Tax Law for tlre years 1969 ard 1970 (File No.

24L82).

A formal hearing was held before Edvard L. Johnson, Hearing Officer, at the

offices of ttre State Tax Comnission, T\,,1o !{crld Trade @nter, Neni York, Nerar York,

on June 18, l-979 at 2:45 P.M. Petitioner appeared by Firkel, Coldstein a Berzo^r,

Esqs. (Benjamin Finkel, Esq., of oounsel). Ttre Audit. Division appeared by Peter

CrotQr, Esq. (Samuel J. Freund, Esq., of @unsel).

ISSUE

Whether petitioner is liable for a penalty egual to the total annunt of

personal j-none taxes wittrhreld fron enployees of a oorSnraLion of wtrictr he was an

officer, where ttre inone taxes wittrtreld were nct paid over to ttre state.

FINDINGS OF FASI

1. l,lrnarch Centers, Tnc. d/b/a llbnarch Seir,ring Center, Inc. (sic) ("I"1rnarch")

failed to pay over to Neur York State all ttre incrrne tar withlreld from its erployees

for L969 and 1970.

DECISIONI
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2. On JarnrarT 18, 1971, petitioner, John Falcone, tras sent a litr<rtice of

Deficiency and a Statsnent of Deficienqg inposing a penalty under secLion 685(9)

of the Tax Iaw as follorrirs:

WTTITHOLDING TN( PERTOD AI,OUNI

Septenber I to Decernber 31 - 1969
January l toMardl  6-L970

$CEAL AIvICIJIOI DUE..

$200.00
691.50

$891. s0

on June 12, L975, a l\otioe and Dennrd for Palzlrent of Inoome Ta>< D-re for

$891.50 was issued to petitioner and subsequently reduced to reflect a pa)fitent

through bankrrytqp.

3. I{cnarch filed a petition in bankn-rptc{f in t}re Unitecl^ States District

Court, for ttre Eastern District of lienr,r York on April 3, 1970 under Docket ldc.

708237. Gr Decernber 30, L975, ttre first ard final dividend in the arpurrt of -

$226.55 was received frcnr the estate of tlre barikn:pt ltrnarctr and applied as

follotlls:

MTTIHOLD]I\G TN( PERTOD I}TIERES,T

Septernber I to Decernben 31
Januarlr 1 to llhrch 6 -

L969 $200.00
L970 24.49

4. Petitioner was erployed fulltire as a trardrare salesrnan for leirar

Industrial Supply dr:ring 1969 ard L970. In April, L969, petitioner joined wittt

one Sal Anzini to found llcnarclr in order to sell stereos, senring machines and

records. Anzini found the business location, s€t rp the operation, and nenaged

the business. Petitioner was regarded as an investor vfro ra,ould share the profits.

He was a holder of 25 perwrt of ttre oor;nrate stock, arrl the president of ltlrnarctr.

5. Petitioner did rrot have check signing authoritlr; he did not hi-re or fire

enplqgees; he did not sigrn arry tac returns; and he rnade no decisions as to vftsn

would be paid and when.



- 3 -

@NCLUSIONS OF_LA[,{

A. Tkrat during the years at issue, srrbection (g) of section 685 of the Tar<

Iaw provided, in part:

"Any person required tr collect, truthfully accorrrt for, arxl
pay over tlre tax inposed by this article r,rtro wi1lful1y fails
to collect suctr tax or truttrfully acoount for ard pay over sucfi
ta< or wiIlfuIly attenpts in any numner to evade or defeat the
tax or the palznent thereof, sha1l, in addition to other penalties
provided by law, be liabte to a penalty equal to tte total annunt
of tle ta>< evaded., or not collected, or not aceor:nted for and
paid over."

Dtrring tlre years at issue, subsection (n) of section 685 of ttp Tax Iavir

provided, in part, that:

"...the terrn person includes an i:rdividual, aorgnration or
partnership or an officer or erployee of any orSnraLion
(including a dissolved corgnration), or a nenber or enplqgee

of ar5z partnership, wtn as such officer, enplcyeer or nernber
is r:nder a duty to perform ttre act in respect of wtrictt the
violation ocsurs."

B. Itrat petitioner was not a person reguired to oollecE,, truthfully acount.

for, and pay over ta< wittrin ttre neaning of sections 685 (g) and (n) of tle To< Ianr

and is not liable for th.e penalty.

C. ftr,at tire 6:etition of John Fal@ne is granted, and ttre t'trotice of Deficienqg

dated Janr:ar1z 18, L97L and the tdctioe and Dennnd for Paynent dated &ne L2, 1975

is hereby cancelled.

DATD: Albany, Nerv York

JUN 6 I9S


