
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Alber t  E.  & June R.  Fagan

AFFIDAVIT OF MAILING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for  the  Year  1973.

Defic iency or a Revision

Refund of

Tax Law

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Alber t  E.  & June R.  Fagan,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Albert E. & June R. Fagan
c/o Oliver House
5333 Col l lns Ave.
Miami  Beach,  FL 33140

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said rdrapper

pe t i t i one r .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

28th day

before me this

o f  November ,  1980.



STATE OF NEI/ YoRK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Alber t  E.  & June R.  Fagan

AT'FIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal fncome Tax

under Art ic le 22 of

fo r  the  Year  1973.

of  a Def ic iency or  a Revis ion

or a Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of November, 1980, he served the within not ice of Decision by cert i f ied

mail upon Abraham Zeidman the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Abraham Zeidman
Zeidman & Kerzner
2 L  E .  4 0 t h  s t .
New York, t fY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the 19

known address of  the representat ive of  the pet i t ioner .

Sworn

28th

to before me th is

day  o f  November ,  1980 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28,  1980

Alber t  E.  & June R.  Fagan
c/o Ol iver  House
5333  Co I I i ns  Ave -
Miani  Beach,  F l  33140

Dear  Mr .  &  Mrs .  Fagan :

Please take not ice of  the Deci -s ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted r rnder
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

Pet i t ioner '  s  Representat ive
Abraham Zeidman
Zeidman & Kerzner
2 t  E .  40 rh  s r .
New York, NY 10016
Taxing Bureaut  s  Representat ive



STATE OT' N8I{ YORK

STATE TAX COM}TISSION

In the Matter of the Petition

o f

ALBERT E. FAGAN and JUNE R. fAcAl,l

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
1 9 7 3 .

DECISION

Peti t ioners, Albert  E. Fagan and June R. Fagan, c/o Ol iver House, 5333

Collins Avenue, Miani Beach, Florida 33140, filed a petition for redetermination

of a deficiency or for refund of personal income tax rrnder Article 22 of the

Tax law for the year 1973 (Fi le No. 18653).

A snal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the offices of the State Tax Commission, Two World Trade Center, New York,

New York, on June 27, 1980 at 2t45 P.U. Petitioners appeared by Abrahan

Zeidnan' CPA. The Audit Division appeared by Ra1ph J. Vecchio, Esq. (Irwin A.

Levyn Esq. ,  o f  counse l ) .

ISSUE

lJhether petitioners properly reported their items of income, gains and

losses on their nonresident tax return.

FIIIDINGS OF FACT

1.  Pet i t ioners,

New York State Income

income was reported as

Albert E. Fagan and June R. Fagan, timely

Tar Nonresident Return for the year 1973,

fol lowe:

f i led a joint

on which total



The d iv idend o f  $161.95  (a f te r  a  $100.00  exc lus ion)  was a  d is t r ibu t ive

share of dividends received fron the partnership of Fagan and Company. The

sa le  o r  exchange o f  cap i ta l  asse ts  o f  $661988.11  cons is ted  o f  a  shor t  te rm

stock  loss  o f  $11603.20  and a  shor t  te rm cap i ta l  ga in  o f  $681591.31  d is t r ibu ted

f rom the  par tnersh ip .  The loss  o f  $2r500.00  was pe t i t ioner ts  cos t  o f  wor th less

stock issued pursuant to sect ion 1244 of the lnternal Revenue Code.

2. 0n March 28, 7977 the Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  the  pe t i t ioners  fo r  the  year  1973 fo r  $595.9L ,  p lus  in te res t  o f  $135-67 '

along with an explanatory Statement of Audit Changes on which;

(a) div idends of $161.95 were found to be taxable to New York
Sta te .

(b )  the  s tock  losses  o f  $1 ,603.20  and $2 ,500.00  were  d isa l lowed
from New York income.

(c )  due to  the  a fo rement ioned ad jus tments  o f  $161.95 '  $1 '603.20 '
and $21500.00 to New York adjusted gross income, New York
i temized deduct ions and exemptions were increased accordingly.

3. Pet i t ioner Albert  E. Fagan was a resident of Flor ida and a partner in

the partnership of Fagan and Comparyr a stock brokerage f i rm located and doing

business in the City and State of New York. Fagan and Company distributed to

pet i t ioner Albert  E. Fagan for the year 1973, the fol lowing distr ibut ive share

i tems:

Dividends
Interest Income
SaIe or exchange of

Cap i ta l  asse ts
SaIe or exchange of

Non capital  assets
Partnership loss
TOTAT INCOME

-2 -

FEDEML AMOI]NT

$  161 .9s
606.39

66 ,988 .  11

(2 ,5oo .  o0 )
(8  ,009  .  73 )

$57  , 246 .72

N.Y.S. AI, IOUNT

$ -0 -
- 0 -

6 6 , 9 8 8 . 1 1

(2  ,5oo .  oo )
( 8  , 0 0 9  .  7 3 )

$ 5 6  , 4 7 8 . 3 8

( 8 ,009 .73 )
26 r .95

$68 ,591 .31
1  ,049  .92

Ordinary loss
Dividends Qualifying for Exclusion
Short term Capital  Gain
Contributions
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Petitioner Albert E. tr'agan argued that the aforementioned distributions

of income, gain and losses should not be reportable on his New York State tax

return, since these i-tems were substantially derived from the partnership

trading for its owrr account.

4. Sometime in 7972, pet i t ioner A1bert  E. Fagan purchased four shares of

Osceo la  Te lev is ion  Enterpr ises ,  fnc . ,  fo r  $2r500.00 .  On September  28 ,  7973,

petitioner \{as notified that the stock was worthless. Petitioner contended

that since the worthless stock constituted an ordinary loss under section 1244

of the Internal Revenue Code, and since Osceola Television Enterpr ises, Inc.

was a New York business, the ordinary loss of $21500.00 was reportable on his

New York State tax return.

5. Pet i t ioners, Albert  E. Fagan and June R. Fagan, purchased 600 shares

of Marine Protein for $41314.60 on January 31, 1973 and sold them on March 8,

1973 for $2 r7LI.4O. Pet i t ioner argued that the result ing short  term capital

loss of $11603.20 should be reportable i f  the short  term capital  gain of

$681591.31 at issue is deerned to be reportable on his New York State tax

return.

CONCLUSIONS OF tAW

A. That the ordinary loss of $2,500.00 derived from worthless stock and

the short  term capital  loss of $11603.20 derived from the sale of stock,

resulted from the ownership of intangible personal property and any losses

derived therefron is not included in the New York adjusted gross income of

pet i t ioners, Albert  E. Fagan and June R. Fagan, (nonresidents) in accordance

with the meaning and intent of section 532(b)(2) of the Tax Law and 20 NYCRR

1 3 1  . 5  .

B .  That  the  ord inary  loss  o f  $8 ,009.73 ,  the  d iv idends  o f  $161.95  (a f te r

the $100.00 exclusion) and the short  term capital  gain of $68,591.31 distr ibuted
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from a New York parLnership are items derived from or connected with New York

sources and must be iacluded in pet i t , ioner 's Ner+ York adjusted gross income in

accordance with the meaning and intent of section 632(b) of the Tax law and 20

NYCRR 131.2 .

C. That the pet i t ion of Albert  E. Fagan and June R. Fagan is denied and

the Notice of Def ic iency issued March 28, t977 is sustained, together with

such addit ional interest as nay be lawful ly due.

DATED: Albany, New York

Nov 2 8 p80
STATE TAX COMHISSION


