
STATE OF NEI^/ YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Stanley Emerson

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Art ic le 22 of Tax traw

&  1975 .

AIT'IDAVIT OF MAILING

the

r97 4fo r  the  Years  1973

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Stanley Emerson,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing

a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Stanley Emerson
I Addison Lane
Greenvale, Ny 11549

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

/-)
Sworn to before me this

12 th  day  o f  December ,  1980.

proper ly  addressed wrapper in  a

exclusive care and custody of the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the
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AtrT'IDAVIT OF MAILING

for  Redeterminat ion

of  a Determinat ion

Personal  Income Tax

under Ar t ic le  22 of

of  a Def ic iency or  a Revis ion

or a Refund of

the Tax Law

1974  &  797s .for  the Years 1973

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  rpon Alan D.  Pekelner  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  Alan D.  Pekelner
Blum, Haimof f ,  Gersen,  L ipson & Szabad
270 Madison Ave.
New York, Nf

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the petit ioner herein and that the address set forth on said rr 'rapper is the last

known address of the representat ive of the pet i t ioner.
.'ff

Sworn to before me this

o f  December ,  1980.12th day

--..--*)



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Stanley Emerson
8 Addison Lane
Greenvale,  NY 11548

Dear  Mr .  Emerson :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax law,  any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice t raws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

fnquiries concerning the computation of Xax due or refund allowed in
acco rdance  w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l
Albany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve
Alan D.  Pekelner
Blum, Haimof f ,  Gersen,  L ipson & Szabad
270  Mad ison  Ave .
New York,  NY
Taxing Bureau'  s  Representat ive



STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STANIEY EIfERSOI'I

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
7973 Lhrough 1975.

Whether petitioner was a

income taxes withheld from the

DECISION

person required to col lect and pay over personal

employees of McKee-Berger-Mansueto, Inc.

FINDINGS OF FACT

Peti t ioner,  Stanley Emerson, 8 Addison Lane, Greenvale, New York, f i led a

pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the f ,ax Law for the years 1973 through 1975 (Fi le No.

1 9 5 7 s ) .

A formal hearing was held before bl i l l iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  January  29 ,1980 a t  9 :15  A.M.  Pet i t ioner  appeared by  B lun ,  Ha imof f ,

Gersen,  L ipson & Szabad,  Esgs .  (A lan  Dav id  Peke lner ,  Esq. ,  o f  counse l ) .  The

Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Abraham Schwartz,  Esq.,  of

counse l ) .

ISSI]E

1. By Not ice of Def ic lency dated Apri l  21, '1.977 
,  the Audit  Divis ion

not i f ied pet i t ioner,  Stanley Emerson, of a def ic iency in the amount of $104 1064.94.

The claims agai.nst pet i t ioner related to unpaid withholding taxes of McKee-Berger-

Mansueto, Inc. (herein "MBM'i)  for var ious withholding tax periods during the

years in quest ion.
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2. At the formal hearing, the Audit  Divis ion agreed that the def ic iency

s h o u l d  b e  r e d u c e d  f r o m  9 1 0 4 , 0 6 4 . 9 4  t o  9 5 9 , 3 5 0 . 8 8 .

3. MBM was a construct ion consult ing f i rm perforning services for a

variety of c l ients,  pr ivate, publ ic and inst i tut ional,  pr imari ly in the United

States, but abroad as wel l .  As a construct ion consult ing f inn, MBM provided

est imating and consult ing services to the ordner or developer of a project who

might not have the in-house ability to monitor the work of the architect and

general  contractor on the project to insure that the project was brought in on

time and within the approved budget.

4. Pet i t ioner began his emplo)rment with I IBM on July 23, 1973 as Comptrol ler.

Short ly thereafter,  for the purpose of s igning checks in accordance with the

corporate banking resolut ions, he was appointed Assistant Treasurer.  Pet i t ioner

was hired by Donald Zeigler,  Vice President of Finance for MBM and reported to

him. As Comptrol ler of  MBM, pet i t ioner was not an off icer of the corporat ion.

He headed the account ing and bookkeeping sect ion. One of his pr imary responsi-

bi l ies was to central ize the account ing system of the corporat ion at the New

York headquarters off ice. He was also responsible for monitor ing the day-to-day

account ing operat ions, the accounts receivable, and the issuance of orders and

invoices and purchasing. The account ing department consisted of f ive to nine

employees (the corporat ion employed over two hundred people.)  As Comptrol ler,

pet i t ioner could sign checks singly up to $51000. I ' I i th checks over $5,000 an

addit ional s ignature was required. Pet i t ioner did not s ign the withholding,

corporate franchise, or income tax returns for MBM.

5. PeLit ioner knew of MBMts tax def ic iency to the State of New York. He

did not have authori ty to decide which creditors were to be paid and which

creditors were not to be paid. He received instruct ions from Gerald McKee,

President of MBM, and Mr. Zeigler not to pay the withholding taxes.
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6. Pet i t ioner subsequent ly was approached about being elected Treasurer

of MBM to help relieve Mr. ZeigLer of some of his duties. Petitioner expressed

concern over the possibi l i ty of  his becoming personal ly l iable for withholding

taxes due the State of New York if he were to be elected Treasurer. As a

result ,  at  the Board of Directors meeting held on July 8, 1975, at which t ine

pet i t ioner was elected Treasurerr the fol lowing Board resolut ions l rrere passed:

"RESOLVED, that the President of the Conrpany shall be the
sole officer authorized and empowered to direct the payruent
or failure to pay any taxes of the Company, iacluding, but
not limited tor any or all amounts withheld by the Company
from the employees thereof in respect or on account of the
employment of such persons by the Company; and be it
further

RESOLVED, that the By-Laws of the Company relating to the
duties and powers of the Cornptroller and Treasurer of the
Company are hereby amended to the extent necessary in
order to give effect to the inrnediately preceding
reso lu t ion . r r

7. By let ter dated November 20, 1978, Mr. McKee wrote as fol lows:

rrSince July 8, 1975, the date of the Board resolut ion placing
in me responsibility of determining whether or not employee tax
withholding paJrments should be made, I have alone made each of
those determi-nations, and Vou, either individually or as a
company enployee, have neither had the responsibility nor
discret ion to make any of those determinat ions, to sign employee
payroll checks or to perform any act relating thereto except at
my specif ic instruct ion and order. ' l

8.  As Treasurer of MBM, pet i t ioner had

paynent or non-payment of Laxes and continued

the President.

CONCIUSIONS OF LAI{I

A. That neither as Comptrol ler nor as Treasurer of MBM was pet i t ioner a

person under a duty to collect and pay over withholding tax within the meaning

of subdivisions (g) and (n) of section 685 of the Tax Law. During the time

pet i t ioner served as Comptrol ler and Assistant Treasurer of MBM, he did not

have the authori ty to decide which creditors were to be paid. In fact,  he was

no discretion concerning the

to be subject to the orders of
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specifically ordered by the President and Vice President of Finance of MBM not

to pay withholding taxes. Pet.itioner did not become a person under a duty to

collect and pay over withholding taxes by virtue of his election as Treasurer

of MBM on July 8, 1975. Even as Treasurer,  pet i t ioner cont i-nued to be subject

to the orders of the President with regard to issues relating to the paynent

or non-palnnent of taxes.

B. That the petition of Stanley Enerson is granted and the Notice of

Def ic iency dated Apri l -  21, 1977 is cancel led.

DATED: Albany, New York STATE TAX COMI{ISSION

BEC t 2 1980

COMT{ISSIONER

COMMISSIONER


