
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Mor ton  V .  &  E la ine  E l l i sh

AFFIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 ot

for the Years 1968

of a Def ic iency or a Revision

or a Refund of

the Tax Law

&  1 9 6 9 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years af age, and that on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Morton V.  & Ela ine El l ish,  the pet i t ioner  in  the wi th in proceedinS,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l lows:

Morton V. & Elai-ne Ell ish
c/o Matthew F. Magj_dson
1450 Broadway
New York, NY 10018

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta1 Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .  
, _  

f

proper ly  addressed wrapper in  a

exclusive care and custody of the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the

Sworn to

12th day

before me this

o f  December ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

Mor ton  V.  &  E la ine  E l l i sh

AFFIDAVIT OF MAILING

for  Redet .erminat ion

of  a Determinat ion

Personal  Income Tax

under Ar t ic le  22 of

for  the Years 1968

.  of  a Def ic iency or  a Revis ion

or  a Refund of

the Tax Law

&  1 9 6 9 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

12th day of December, 1980, he served the within not ice of Decision by cert i f ied

mail upon Matthew F. Magidson the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Matthew F. Magidson
Laitman, Matthews and Magidson
1450 Broadway
New York, NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said lerapper is the last

known address of  the representat ive of  the pet i t ioner . ;-')
,"

Sworn to before me th is

o f  December ,  1980



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Morton V.  & Ela ine El1 ish
c/o Mat thew F.  Magidson
1450 Broadway
New York,  NY 10018

D e a r  M r .  &  M r s .  E l l i s h :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have noht exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice f ,aws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wiLh th is  decis ion may be addressed Lo:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Matthew F. Magidson
Laitman, Matthews and Magidson
1450 Broadway
New York, NY 10018
Taxing Bureau's Representat ive



STATE OF NEI,J YORK

STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

MORTON V. ELLISH and ELAIM ELLISH

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Personal  Income Tax under
Art ic le  22 of  the Tax law for  the years
1968  and  1969 .

Pet i t . ioners ,  Mor ton  V.  E l l i sh

lat iman, Magidson & Matthews, 1450

pet i t ion for redeterminat ion of a

taxes under Art ic le 22 of the Tax

203es) .

ldhether petitioner Morton

income his distr ibut ive share

A s s o c i a t e s .

DECISION

and Ela ine El l ish,  c /o Mat thew F.  Magidson,

Broadway,  New York,  New York 10018,  f i led a

def ic iency or  for  refund of  personal  income

Law for  the years 1968 and 1969 (Fi te t ' to .

A formal  hear ing was held before Harry Iss ler ,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Two hlor ld  Trade Center ,  New York,  New

York on November 30,  1978 and cont inued to conclus ion before Jul ius E.  Braun,

Hear ing Of f icer ,  a t  the same locat ion on January 26,  1979.  Pet i t ioner  appeared

by Mat thew F.  Magidson,  Esq.  The Audi t  Div is ion appeared by Peter  Crot ty ,

Esq .  (Ba r r y  M .  B res le r ,  Esq .  o f  counse l ) .

ISSUE

V .

o f

El l ish was requi red

a condemnation award

to report  as ordinary

r e c e i v e d  b y  G . A . E .

FINDINGS OF FACT

1.  On Apr i l  14,  7972,  the Income Tax Bureau issued a Statement  of  Audi t

Changes against  Morton V.  El l ish and Ela ine El l ish on the grounds that  the

Internal Revenue Service had determined that the sale of property by a partnership

resul ted in  ord inary i -ncome, and accordingly  the capi ta l  gain t reatment  of  the



-2 -

partnership distr ibutions for the years 1968 and 1969 was not al lowed and the

dist r ibut ive share of  such gain,  was repor table in  fu l l  for  New York State

personal  income tax purposes.  Accordingly ,  i t  issued a Not ice of  Def ic iency

i n  t h e  a m o u n t  o f  $ 1 , 4 9 7 . 9 8 ,  p l u s  i n t e r e s t  o f  $ 1 8 5 . 7 3 ,  f o r  a  t o t a l  o f  $ 1 1 6 8 3 . 7 1 .

2.  No documentary or  other  substant ia l  ev idence was of fered in  reference

to 7968.  The only issue was whether  that  por t ion of  gain real ized f rom the

condemnat ion award in  1969 by pet i t ioner  Morton V.  El l ish was ord inary income

or  cap i t a l  ga in .

3.  Pet i t ioner  Morton V.  El l ish was a member of  a par tnership known as

G.A .E .  Assoc ia tes .  Pe t i t i one rs  we re  res iden t  i nd i v i dua l s  and  f i l ed  S ta te

income tax returns for  the years in  issue.  The par tnership was founded in

1963 and acquired a 60 acre t ract  of  land in Rockland County for  approximately

$500 ,000 .00 .  Ten  ac res  we re  so ld  i n  L964  to  Amer i can  Tack .  I n  1965 ,  23  ac res

v te re  so ld  t o  J .H .W.  Cons t ruc t i on .  F i ve  pa rce l s  we re  so ld  i n  1966 ,  and  i n

L967 '  the prof i t  f rom an insta l lment  sale in  1966 was repor ted.  There were no

sales in  7968 and no deta i ls  were submit ted in  reference to the net  long- term

gain repor ted on the 1968 par tnership return.  In  1969 the prof i t  f rom the

sale of  f ive parcels  sold in  1966 was received and repor ted as were the proceeds

from a condemnat ion award on the last  of  the subdiv is ions.

4 .  On  November  10 ,7969  pu rsuan t  t o  an  aud i t  o f  t he  G .A .E .  Assoc ia tes ,

the fnternal Revenue Service found that for the years 7965, 7966 and 7967 LL.e

gain real i -zed on the sale of  the property  was ord inary income rather  than a

Iong-term capi ta l  gain as or ig inal ly  repor ted,  and that  the property  sold on

the insta l lment  basis  was determined to be property  sold in  the ord inary

cou rse  o f  bus iness .

5. Pet. i t ioners offered no docurnentary or other substant ial  evidence of

what was done with the proceeds of the condemnation award real ized in 1969.
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CONCLUSION OF IALI

A.  That  sec t ion  617(b)  o f  the  Tax  Law prov ides :

' t617 .  Resident Partners.

& & J -

(b) Character of i tems. Each i tem of partnership income,
gain, loss or deduct ion shal l  have the same character for a
partner under this art ic le as for federal  income tax purposes. r l

The Internal Revenue Service has determined that the sale of property

by G.A.E. Associates resulted in ordinary income and pet i t ioners have fai led

to prove otherwise. Accordingly,  pet i t ioner Morton V. El l ish was required to

report  as ordinary income his distr ibut ive share of the condemnation award

r e c e i v e d  b y  G . A . E .  A s s o c i a t e s .

B. That the pet i t ion of Morton V. El l ish and Elaine El l ish is denied and

the Notice of Def ic iency issued against them on Apri l  14, 1972 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

DEC 1 2 1980

COMMISSIONER

COMMISSIONER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

December  12 ,  1980

Morton V.  & Ela ine El l ish
c/o Mat thew F.  Magidson
1450 Broadway
New York,  NY 10018

D e a r  M r .  &  M r s .  E l l i s h :

Please take not ice of  the Decis ion of  the State Tax Couuniss ion enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner t  s  Representat ive
Matthew F.  Magidson
Laitman, Matthews and Magidson
1450 Broadway
New York,  NY 10018
Taxing Bureau's  Representat ive



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MORTON V. ELIISH and ELAINE ELLISH

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1 9 6 8  a n d  L 9 6 9 .

Pet i t ioners ,  Mor ton  V.  E l l i sh

Lat iman, Magidson & Matthews, 1450

pet i t ion for redeterminat ion of a

taxes under Art ic le 22 of the Tax

2 0 3 9 s ) .

Whether pet i t ioner Morton

income his distr ibut ive share

A s s o c i a L e s .

DECISION

and E la ine  E l l i sh ,  c /o  Mat thew F.  Mag idson,

Broadway, New York, New York 10018, f i led a

def ic iency or for refund of personal income

Law for the years 1958 and 1969 (Fi le No.

A fornal hearing was held before Harry Issler,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York on Novenber 30, 1978 and cont inued to conclusion before Jul ius E. Brauo,

Hearing Off icer,  at .  the same locat ion on January 26, 1979. Pet i t ioner appeared

by Matthew F. Magidson, Esq. The Audit  Divis ion appeared by Peter Crotty,

E s q .  ( B a r r y  f { .  B r e s l e r ,  E s q .  o f  c o u n s e l ) .

ISSI]E

V .

o f

El l ish was required

a condemnation award

to report  as ordinary

r e c e i v e d  b y  G . A . E .

FINDINGS OF FACT

1. On Apri l  14, 1972, the Income Tax Bureau issued a Statement of Audit

Changes against Morton V. El l ish and Elaine El l ish on the grounds that the

Internal Revenue Service had deLermined that the sale of property by a partnership

resulted in ordinary income, and accordingly the capital  gain treatment of the
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partnership distr ibut ions for the years 1958 and 1959 was not al lowed and the

distr ibut ive share of such gain, 'was reportable in ful l  for New York State

personal income tax purposes. Accordingly,  i t  issued a Not ice of Def ic iency

i n  t h e  a m o u n t  o f  $ 1 1 4 9 7 . 9 8 ,  p l u s  i n t e r e s t  o f  $ 1 8 5 . 7 3 ,  f o r  a  t o t a l  o f  $ 1 , 6 8 3 . 7 1 .

2. No documentary or other substant ial  evidence was offered in reference

to 1968. Tb.e only issue was whether that port ion of gain real ized from the

condemnation award in 7969 by petitioner llotton V. Ellish was ordinary income

or  cap i ta l  ga in .

3. Pet i t ioner Morton V. El l ish was a member of a partnership known as

G.A.E.  Assoc ia tes .  Pet i t ioners  were  res ident  ind iv idua ls  and f i led  Sta te

income tax returns for the years in issue. The partnership was founded in

1963 and acquired a 60 acre tract of  land in Rockland County for approximately

$5001000.00 .  Ten acres  were  so ld  in  1964 to  Amer ican Tack .  In  1965,  23  acres

were  so ld  to  J .H.W.  Const ruc t ion .  F ive  parce ls  were  so ld  in  1966,  and in

1967 '  the prof i t  f rom an instal lment sale in 1966 was reported. There were no

sales in 1968 and no detai ls vrere submitted in reference to the net long-term

gain reported on the 1968 partnership return. In 7969 the prof i t  f rom the

sale of f ive parcels sold in 1966 was received and reported as were tbe proceeds

from a condemnation award on the last of  the subdivis ions.

4 .  On November  10 ,  L969 pursuant  to  an  aud i t  o f  the  G.A.E.  Assoc ia tes ,

the Internal Revenue Service found that for the years 1955, 1966 and 1967 the

gain real ized on the sale of the property leas ordinary income rather than a

long-term capital  gain as or iginal ly reported, and that the property sold on

Lhe instal lmeot basis rdas determined to be property sold in the ordinary

course  o f  bus iness .

5. Pet i t ioners offered no docunentary or other substant ial  evidence of

what was done with the proceeds of the condemnation award real ized in 1969.
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CONCLUSION OF LAW

A.  That .  sec t ion  617(b)  o f  the  Tax  Law prov ides :

"617 .  Resident Partners.

* * *

(b) Character of i tems. Each i tem of partnership income,
gain, loss or deduct ion shal l  have the same character for a
partner under this art ic le as for federal  income tax purposes."

The fnternal Revenue Service has determined that the sale of property

by G.A.E. Associates resulted in ordinary income and pet i t ioners have fai led

to prove otherwise. Accordingly,  pet i t ioner Morton V. El l ish was required to

report  as ordinary income his distr ibut ive share of the condemnation award

r e c e i v e d  b y  G . A . E .  A s s o c i a t e s .

B. That the pet i t ion of Morton V. El l ish and Elaine El l ish is denied and

the Notice of Def ic iency issued against them on Apri l  14, 7972 Ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

DEC 1 2 1980

COMUISSIONER

COMMISSIONER
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STATE OF NEW YORK
STATE TAX COMUISSION

In the Matter of the Petition

o f

Morton V. & Elaine El l ish

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years 1968 & 1969.

AFFIDAVIT OT I{AILING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that oa the

16th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Morton V. & Elaine El l ish, the pet i t ioner in the within proceeding, bV

enclosing a true copy Lhereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Morton V.  & Ela ine El l ish
4910 Travelers palm Lane
Tamarac, FL

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16th day of January, 1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the




