
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Howard & Leonore E1l ish

AIT'IDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1968 & 1969.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

12th day of December, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Howard & Leonore El l ish, the pet i t ioner in the within proceedinS, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Howard & Leonore Ell ish
c/o Matthew F. Magidson
1450 Broadway
New York, NY 10018

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me th is

12 th  day  o f  December ,  1980 .

properly addressed wrapper

exclusi-ve care and custody

i n a

of the

herein

of the

.r''" )

o f  New York .

add ressee  i s

is  the last

the pet i t ioner

known address

/')

)



STATE OF NEW YORK
STATE TAX COMMISSION

fn  the Mat ter  of  the pet i t ion

o f

Howard & leonore El l ish

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

fo r  t he  Yea rs  1968  &  7969 .

AFFIDAVIT OF MAII,ING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  t 'he Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Matthew F.  Magidson the representat ive of  the pet i t ioner  in  the wi th in

proceedi-ng,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Matthew F. Magidson
Laitman, Matthews and Magidson
I45O Broadway
New York, NY 10018

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat . ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

o f  December ,  1980



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Howard & Leonore El l ish
c/o Matthew F. Magidson
1450 Broadway
New York, NY 10018

D e a r  M r .  &  M r s .  E l l i s h :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of Lax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive
Matthew F.  Magidson
Lai tman,  Mat thews and Magidson
1450 Broadway
New York,  NY 10018
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

HOI,IARD ELLISH and LEONORE ETLISH

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Personal  Income Tax under
Art ic le  22 of  the Tax Law for  the Years
1968 and 1969.

DECISION

Pet i t i one rs ,  Howard  E l l i sh  and  Leono re  E l l i sh ,  c /o  Ma t thew F .  Mag idson ,

Lai tman,  Magidson & Mat thews,  1450 Broadway,  New York,  New York 10018,  f i led a

pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  personal  income

taxes under Ar t ic le  22 of  the Tax law for  the years 1968 and 1969 (Fi le  No.

2A394).

A formal  hear ing was held before Harry Iss ler ,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Two l . lor ld  Trade Center ,  New York,  New

York on November 30,  1978 and cont inued Lo conclus ion before Jul ius E.  Braun,

Hear ing Of f icer ,  a t  the same locat ion on January 26,  1979.  Pet i t ioner  appeared

by Mat thew F.  Magidson,  Esq. .  The Audi t  Div is ion appeared by Peter  Crot ty ,

E s q .  ( B a r r y  M .  B r e s l e r ,  E s q .  o f  c o u n s e l ) .

ISSI]E

Whether pet i t ioner Howard El l ish was required to report  as ordinary

income his distr ibut ive share of a condemnation award received by G.A.E.

A s s o c i a t e s .

FINDINGS OF FACT

1 .  0 n  A p r i l  1 4 ,

Changes against Howard

El l i sh 's  d is t r ibu t ive

1972, the Income Tax Bureau issued a Statement of Audit

El l ish and Leonore El l ish on the grounds that Howard

share  o f  income f rom G.A.E.  Assoc ia tes ,  a  New York



- 2 -

partnership ent i ty '  represented income subject to New York State personal

income tax. Further, as the Internal Revenue Service had determined the sale

of property by a partnership resulted in ordinary income, and accordingly the

capital  gain treatment of the partnership distr ibut ions for the years 1968 and

1969 was not al lowed and the distr ibut ive share of income thereof,  was reportable

in ful I  for New York State personal income tax purposes. Accordingly,  i t

i ssued a  Not ice  o f  Def ic iency  in  the  amount  o f  $31521.53 ,  p lus  pena l ty  o f

$ 1 , 0 7 4 . 8 8  a n d  i n t e r e s t  o f  9 4 4 6 . 6 9 ,  f o r  a  t o t a l  o f  g 5 1 0 4 3 . 1 0 .

2- No documentary or other substant ial  evidence was offered in reference

to 1968. The only issue was whether that port ion of gain real ized from the

condemnation award i-n L969 by pet.itioner Howard Ellish was ordinary income or

capital  gain.

3- Pet i t ioner Howard El l ish was a member of a partnership known as

G.A.E.  Assoc ia tes .  Pet i t ioners  were  res ident  ind iv idua ls  and had f i led  a

State income tax return for 1968. They were nonresidents for 1969 and had

fai led to f i le a State income tax return for that year.  The partnership was

founded in 1963 and acquired a 60 acre tract of  land in Rockland County for

approx imate ly  $500 '000.00 .  Ten acres  were  so ld  in  1964 to  Amer ican Tack .  In

1965 '  23  acres  were  so ld  to  J .H. t t .  Cons t ruc t ion .  F ive  parce ls  were  so ld  in

7966, and in 7967' the prof i t  f rom an instal lment sale in 7966 was reported.

There were no sales in 1968 and no detai ls were submitted in reference to the

net long-term gain reported on the 1968 partnership return. In 1969 the

prof i t  f rom the sale of f ive parcels sold in !966 was received and reported as

were the proceeds from a condemnation award on the last of  the subdivis ions.

4-  On November  10 ,  7969 pursuant  to  an  aud i t  o f  the  G.A.E.  Assoc ia tes ,

the Internal Revenue Service found that for the years 1965, L966 ar,id 1967 the
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gain real ized on the sale of  the property  was ord inary income rather  than a

long- term capi ta l  gain as or ig inal ly  repor ted,  and that  the property  sold on

the insta l lment  basis  was determined to be property  sold in  the ord inary

cou rse  o f  bus iness .

5.  Pet i t ioners of fered no docunentary or  other  substant ia l  ev idence of

what  was done wi th the proceeds of  the condemnat ion award real ized in  7969.

CONCLUSION OF LAW

A. That  sect ions 632 and 637 in par t  prov ides:

' tSect ion 632.  New York adjusted gross income of  a nonresident
indiv idual .

(a)  General .  The New York adjusted gross income of  a nonresident
indiv idual  shal l  be the sun of  the fo l lowing:

(1)  The net  amount  of  i tems of  income, gain,  loss and deduct ion
enter ing in to h is  federal  adjusted gross income, as def ined in the
laws of  the Uni ted States for  the taxable year ,  der ived f rom or
connected wi th New York sources,  inc luding:

A.  h is  d is t r ibut ive share of  par tnership income, gain,  loss
and dedut ion determined under sect ion s ix  hundred th i r ty-seven. . . t r

"Sec t i on  637 .  Non res iden t  pa r tne rs .
(a)  Por t ion der ived f rom New York sources
(1)  In determin ing New York adjusted gross income of  a nonresident

par tner  of  any par tnership,  there shal l  be inc luded only the por t ion
der ived f rom or  connected wi th New York sources of  such par tner ts
dis t r ibut ive share of  i tems of  par tnership income, gain,  loss and
deduc t i on  en te r i ng  i n to  h i s  f ede ra l  ad jus ted  g ross  i ncome. . . "

B .  Tha t  sec t i ons  617  and  637  i n  pa r t  p rov ides :

t 'Sec t i on  617 .  Res iden t  Pa r tne rs .

(b)  Character  of  I tems.  f " " i  ia"r  of  par tnership income, gain,
loss or  deduct ion shal l  have the same character  for  a par tner  under
th is  ar t ic le  as for  federal  income tax purposes.  "

"Sec t i on  637 .  Non res iden t  Pa r tne rs .

(e)  (2)  The character  of  purarrur"Orn i tems for  a nonresident
par tner  shal l  be determined under subsect ion (b)  of  sect ion s ix
hundred seventeen. t t


