
STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Petition

o f

Joyce Elbert

AT'F]DAVIT OF MAIIING

for Redeterminat ion

of a DeterminaLion

Personal Income Tax

under Art ic le 22 of

for the Year 1974.

of a Def ic iency or a Revision

or a Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

l1th day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Joyce Elbert ,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid r l rrapper addressed as fol lows:

Joyce El_bert
c/o Arthur B. Greene
New York, Ny 10012

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

l1th day of January, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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Mr. Arthur B. Greene
230 Park Ave.
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the pet. i t . ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

l1th day of January, 1980.
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18 years of age, and that on the
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of the petitioner in the within
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

Joyce Elbert
c/o Arthur B.
230 Park Ave.
New York, NY

Greene

1 0 0 1 7

D e a r  M s .  E l b e r t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Arthur B. Greene
230 Park Ave.
New York, NY 10017
Taxing Bureau' s Representat ive



STA5E OF NEW YORK

SIATE TAX COMMISSIOD{

In the Matter of ttre Petition

of

JOYCE FT,FF:RT

for Redetermination of a Deficienql or
for Refirnd of Personal Inccne Ta< r:nder
Article 22 of ttre Ta< Iaw for the Year
L974.

DECISICN

Petitioner, Joyce Elbert, c/o Arttu.r B. Greene, CPA, 230 Park Avenue, Nen^r York,

New York 10017, filed a petition for redetermination of a deficiency or for refimd

of personal jnccne tax r:nder Arbicle 22 of the Tax Lan for the year 1974 (File No.

r769L).

A forrnal hearjng was held before Archibald F. Rcbertson, Jr., Hearing Officer,

at tlre offices of tlre Stat€ Tax Cqrmission, T\o l6r1d Trade Center, Ner^r York, Neur

York, on Novenber L, 1978 at 2:45 P.M. Petitioner appeared b1z Arttn:r B. Greene,

CPA. The Audit Division appeared by Peter Crottlz, Esq. (Inzing Atkins, Esq., of

qcunsel).

ISSUE

l{hettrer petitioner, a United States citizen, in nraking Spain her only plaoe of

abode in 1974, ttrereby effected a charrge of her Nerar York dcnfcile, so as to oease

being a Ner,r York resident individual wittrin the neaning of Section 605 (a) (I) of the

Ta< Law.

F]ND]NGS OF FACT

1. Petitioner, Joyce Elbert, filed a Nevr York State Incore Ta< Nonresident

Return for ttre year L974 on wtrictr she indicated her trone address to be in Alicante,

ft>ain' wittr a mailing address c/o }:ler accountant in Nerr'r York City. She rreported

Federal inocne of $531946.06 and regnrbed Nerr York State incqre as "none".
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2. on Novernber 18, L975, a Statenent of Arrdit Ctranges was issued against

petitioner in ttre anount of $61004.41, ph:s interest, on tlre grounds that stre was

dcndciled j-:: Nevu York State and spent npre than 30 days irr the State and r,uas tln:s a

resident of the State for ta< puq)oses.

On Novenber 22, 1976, ttre .Fsrdj-t Division issr.red a Notice of Deficienqy against

trntitioner in the anpunt of $61004.41, ph:s interest.

3. Petitioner, Joyce Elberb, was born a Urrited States citizen in ttre Citlz of

Ner^r York, vrtrere she resided r:ntil April of L973.

4- Petitioner gave up her leased apartrrent at 185 East 85th Street, Neur york,

Nen^r York, in April of L973, rnaintaining no residence or pearanent place of abode jn

Nsnr York State or arrlnotrere else within the United States dr:ring the period herein

involved.

5- Petitioner npved to Spain in April of L973 wtrere stre rented an apartnent

fran April th:rcugh July of ttrat year. In July of Ig73, petitioner pr,rrctrased an

apartnent in Spain i:r v,hich she resided dr.rring the period herein involved.

6. Petitioner, a professional writer with several prnclistred novels to her

credit, retained a New york literarlz agent dr:ring the period herein involved, as

1rell as other agents elsevftere in ttre lvrcrld.

7 - Petitioner has conceded ttrat she was a Nen York dcnriciliaqr ttr:ough 1973.

8- Petitioner has conceded ttrat she spent 53 days in Nerrr york in Lg74.

9 - Dring ttre period herein inrrcIved, trntitioner traveled qr a United States

passport.

10- Petitioner filed united States inccne tar :eturns dr.rring ttre period herei.n

involved.

11. Petitioner has neittrer renounced her united States citizenship, nor taken

any Snsitive steps to obtain Spanish citizenship.

L2. Petitioner clajned no United States dcrnicile during ttre 5nriod herein

inrzolved.
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ccnuiusroNs oF rAr{

A. That petitioner, Joyce Elberb., was a dcndcitia4z of Neur York State dr:ring

L974t erzen tlrough her only place of abode for ttrat year \^ras in Spain. There is a

stronger presturption against change of dcnricile to a foreign or:ntqz than to anotter

state. Klein v. State Ta:r Ccnnrission, 55 AD2d 982 aff 'd 43 IiIY 2d 8L2 (1977).

B. that petitioner, a Ner,v York dcrniciliaqz vfio spent nrrre than thirty days in

the aggregate jn Nevr York State dr.lring L974, is a resident individr:al r,rittrin tlre

reaning of Section 905 (a) (1) of ttre Ta:< Law.

C. That ttte petition of Joye Elbert. is denied and the Notie of Deficienqg

issued Novenber 22, L976 is sustained, togettrer wittr sr-rctr additional interest as nay

be ta\^tfully onring.

DATED: Albarry, New York

JAN 1 1 I9BO


