
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Thomas F. Duff ,  Jr.

Ar lene V. Duff ATFIDAVIT OF MAII,ING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for  the  Year  1972.

a Def ic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Thomas F. Duff ,  Jr. ,  Ar lene V. Duff ,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Thomas F. Duff, Jr.
Arlene V. Duff
41 Melbury Ct.
London W-8, ENGLAI'ID

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OT NEI{ YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

Thomas F. Duff ,

Ar lene V. Duff

for Redeterminat ion of

of a Determinat ion or a

Personal fncome Tax

under Art ic le 22 of the

for the Year 1972,

J r .

a Def ic iency or a Revision

Refund of

Tax Law

AI'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l
upon Richard Dunn the represenLative of the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Richard Dunn
Rogers & Well_s
200 Park Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postar service within the state of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representative

Sworn to before me this

23rd  day  o f  May,  1980.

the pet i t ioner.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l{ay 23, 1980

Thomas F .  Duf f ,  J r .
Ar lene V. Duff
41  Melbury  Ct .
Kensington Hight St.
London I{I-B, ENGLAND

D e a r  M r .  &  M r s .  D u f f :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive }evel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supr.eme Court. of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
A lbany ,  New York  1??27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Richard Dunn
Rogers & Wel ls
200 Park Ave.
New York ,  NY 10017
Taxing Bureauts Representat ive



STATE OF NET^J YORK

STATE TAX COMMISSION

fn the Matter of the Petition

o f

TH0MAS F. DUTF, JR. and ARTEM V. DUI'F

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income tax under
Art ic le 22 of the Tax Law for the year
7972.

1 .  Pet i t ioners ,  Thomas F .  Duf f ,  J r .

State fncome Tax Resident Return for the

DECISION

Duff,  f i led a New York

which they indicated

Peti t ioners, Thomas F. Duff ,  Jr.  and Arrene V. Duff ,  41 Merbury court ,

Kensington Hight St. ,  london, W-B, England, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of personal income tax under Art ic le 22 of Lhe

Tax t raw fo r  the  year  7972 (F i Ie  No.  13557) .

A  smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce I ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  June 27 ,  1979 a t  10 :45  A.M.  pe t i t ioners  appeared by  Rogers  &

Wells (Richard Dunn, 8"q.,  of  counsel) .  The Audit  Divis ion appeared by Peter

C r o t t y ,  E s q .  ( S .  F r e u n d ,  E s q . ,  o f  c o u n s e l ) .

ISSI.]ES

I.  Whether pet i t ioners were domici led in New York State during the year

1972; and i f  so, whether they have met the three condit ions of sect ion 605(a)(t)

of  the Tax Law qual i fy ing them to be deemed nonresidents during the year 7972.

I I .  l ' Ihether a port ion, or al l ,  of  the moving expenses incurred are deduct-

ible in the event pet i t ioners are found to be residents of New York State

during the year 7972.

FINDINGS OF FACT

and Arlene

year 7972,

V .

on
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the i r  per iod  o f  New York  res idence as  Apr i l  24 ,  1970 to  February  23 ,  1972.

2. 0n August 26, 1974, the Income Tax Bureau issued a Not ice of Def ic iency,

aga ins t  pe t i t ioners  fo r  persona l  income tax  due o f  $2  ,727.09 ,  p lus  in te res t

and less an overpayment clairned on the return of $118.00, along with an explan-

atory Statement of Audit  Changes, on which pet i t ioners were held to be residents

of New York State during the ent ire year 1972. In addit ion, moving expenses

which were not taken as a deduct ion on the New York State return were al lowed

and prorated by using Lhe rat io of Federal  taxable income earned outside the

United States to total  income from sources outside the United States.

3. Pet i t ioner Thomas F. Duff ,  Jr.  a nat ive of New York State, became

employed by the General  Motors Corporat ion ( i 'GMC") in Apri l ,  1961. In June,

7965t pet i t ioner,  whi le st i l l  residing in New York State, requested an overseas

assignment.

4 .  rn  Apr i l ,  1966,  pe t i t ioner  Thomas F .  Duf f ,  J r . ,  was  ass igned to  the

Venezuela off ice of General  Motors 0verseas Corporat ion (r tGMOC'r).  Both pet i-

t ioners and their  chi ldren abandoned their  l iv ing quarters in New York State

and entered Venezuela on a transient v isa. AI l  furni ture and personal property

were transported to Venezuela, where they rented an apartment.

5. In February, 7969, and again in November, 1969, pet i t ioner Thomas F.

Duff ,  Jr. ,  contracted diseases endemic to the Venezuelan cl imate. On his

doctor 's recommendation, pet i t ioner returned to the United States and was

admi t ted  fo r  t rea tment  a t  S t .  C la i re ts  Hosp i ta l ,  loca ted  in  New York  C i ty .

Due to his i l lness and his doclorrs recommendation, pet i t ioner requested a

temporary Lransfer to a Northern cl imate. GM0C granted his request and trans-

ferred him to i ts New York headquarters during the early part  of  1970. Subse-

quent ly,  pet i t ioners purchased a home in Peekski l l ,  New York, which they

occup ied  un t i l  January  4 ,  1972.
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6.  In  October ,  1971,  pe t i t ioner  Thomas F .  Duf f ,  J r . ,  accepted  an  ass ignment

in Belgium and began a training course in ant ic ipat ion of the transfer.

7 .  In  la te  November ,  1971,  GMOC agreed to  purchase pe t i t ioners 'home in

Peekski l l ,  New York, a transact ion which was f inal ized on January 19, 1972.

8. 0n January 4, 1972, pet i t ioners and their  chi ldren, vacated their

home in Peekski l l ,  New York, and rented quarters at the Hotel  Maurice, in New

York State unt i l  January B, 1972.

9. As part  of  his training in ant ic ipat ion of the transfer to Belgium,

pet i t ioner was required to vis i t  several  plants in the State of Michigan, and

accord ing ly ,  res ided in  var ious  mote ls  in  tha t  s ta te .

10. 0n February 77, 7972, pet i t ioner and his family returned to New York

State and stayed at a Hol iday Inn, in yonkers, New york, for the purpose of

arranging a f l ight to Belgium, recei-ving f inal  instruct ions from GMOC and

saying ' rgood-bye" to relat ives.

11. 0n February 23, 1972, pet i t ioners and their  chi ldren lef t  New York

StaLe for Be1gium, where they resided at.  hotels unLi l  mid-May, 1972. At such

t ime, they rented permanent quarters in Belgium unt i l  lTay 29,1977, when they

departed for England on a new assignment for GMOC.

L2- Pet iLioners contended that they spent approximately 18 days in the

State of New York during 1972.

13 .  Pet i t ioners  c la imed a  mov ing  expense deduct ion  o f  $7 ,483.00  on  the i r

Federal  income tax return for 7972. In addit ion, pet i t ioners reported moving

expense re imbursements  o f  $161027.00 ,  and an  exc lus ion  o f  income earned abroad

of  $19 '016.00  in  accordance w i th  sec t ion  911 o f  the  In te rna l  Revenue Code.

Pet i t ioners indicated that their  status for c laiming the exclusion was "physical

presence" rather than i lbona f ide residence",  as dist inguished by sect ions

9 1 1 ( a ) ( 1 )  a n d  9 1 1 ( a )  ( 2 )  o t  r h e  I n t . e r n a l  R e v e n u e  C o d e .



-4 -

CONCIUS]ONS OF IAId

A. That pet ' i t ioners, Thomas F. Duff ,  Jr.  and Arlene V. Duff ,  were domici led

in the State of New York during the entire year 7972 in accordance with the

meaning and intent of  sect ion 605 of the Tax law and 20 NycRR r02.2(d).

B .  That  pe t i t ioners ,  Thomas F .  Duf f ,  J r .  and Ar lene V.  Duf f ,  d id  no t

naintain a permanent place of abode outside New York State during the ent ire

year  1972 as  requ i red  by  sec t ion  605(a) (1 )  o f  the  Tax  Law and 20  NYCRR 102.2(b) ,

and accordingly,  are subject to New York income tax as residents for the

ent ire year 1972.

C. That the Income Tax Bureau properly al located the moving expense

deduct ion in accordance with the meaning and intent of  sect ion 911(a) of the

fnternal Revenue Code, sect ion l -gl l -2(d)(b) of the Treasury Regulat ions, as

appl icable for the year 1972 and sect ions 607(a) and 6L2(a) of the Tax Law.

D.  That  the  pe t i t ion  o f  rhomas F .  Duf f ,  J r .  and Ar rene V.  Duf f ,  i s

denied and the Not ice of Def ic iency issued August,  26, 1974 for Lhe year L972

is susLained, together with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSI0N

MAY 2 3 PBO

STATE TAX COMMISSION


