
-

STATE OF NEI' YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

P a L r i c k  E .  D r e s s l e r

and S.  luc i l le  Dress le r

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years 1973 & 7974.

MFIDAVIT OF UAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Pat r i ck  E .  Dress le r ,  and S.  Luc i l le  Dress le r ,  the  pe t i t ioner  in  the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fo l lows:

Patr ick E.  Dress ler
and S.  Luc i l le  Dress ler
99 East  Ave.
Norwalk, CT

and by deposit ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

o f

o f

properly addressed wrapper in a

exclusive care and custody of the

of  New York.

add ressee  i s

i s  t he  l as t

the pet i t ioner

known address

herein

of theand that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

28th day of November, 1980.



STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Pat r ick  E .  Dress le r

and S.  Luc i l le  Dress le r

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1973 & 1974.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980n he served the wi th in not ice of  Decis ion by cer t i f ied

mail upon Thomas R. langan the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Thomas R. Langan
Stephen A. Mishkin
Park Profess ional  B1dg.
Ossin ing,  NY 10562

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representaLive of  the pet i t ioner .

Sworn to before me th is

28th day of  November,  1980.

o f

o f
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STATE OF i lEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Pat r ick  E .  Dress le r
and S.  luc i l le  Dress le r
99  Eas t  Ave.
Norwalk, CT

D e a r  M r .  &  M r s .  D r e s s l e r :

Please take noLice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve
Thomas R. Langan
Stephen A.  Mishkin
Park  P ro fess iona l  B tdg .
Oss in ing ,  NY  10562
Taxing Bureau's  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PATRICK E. DRESSLER and S. TUCILLE DRESSIER

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1973 and 1974.

DECISION

Pet i t ioners ,  Pat r i ck  E .  Dress le r  and S.  luc i l le  Dress1er ,  99  Eas t  Avenue,

Norwalk, Connect icut,  f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the

years 1973 and 1974 (Fi le No. 19412).

A smal l  c laims hearing was held before \ t t i l l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York,

New York ,  on  Apr i l  25 ,  1980 a t  2 :45  P.M.  Pet i t ioner  Pat r i ck  E .  Dress le r

appeared with Thomas R. Langan, Esq. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq. .  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSl]E

Whether pet i t ioner

his income based on the

Sta te ,  o r  a  par tner  who

income.

Pat r i ck  E .  Dress le r  i s

number of days worked

musL report  his ful l

an employee a l lowed to a l locate

within and without New York

share of New York partnership

FINDINGS OF FACT

1.  Pet i t ioners ,  Pat r i ck  E .  Dress le r  and S.  Luc i l le  Dress le r ,  f i l ed  jo in t

New York State income tax nonresident returns for the years 1973 and 1974, on

which partnership income was al located based on the number of days worked

within and without New York State. The balance due shown on the returns eras
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paid in ful l  at  the t ime of f i l ing. Declarat ions of est imated tax were not

f i led for the years in issue.

2. On Apri l  11, 7977, the Audit  Divis ion issued a Not ice of Def ic iency

against the pet i t i -oners for the years 1973 and 1974 imposing taxes of $21777.02,

plus penalty and interest of  $776.26, along with an explanatory Statement of

Audit Changes on which:

(a) partnership incone lsas found to be taxable in fult, since
partnership income may not be allocated based on the number of
days worked within and without New York.

(b) Federal  income was increased by pet i t ionerrs distr ibut ive share
of New York City unincorporated business tax.

(c) a penalty was inposed under sect ion 6S5(c) of the Tax law for
fai lure to f i le declarat ions of est imated tax.

3. Pet i t ioner Patr ick E. Dressler is a resident of Connect icut and an

attorney who rendered services as such during the years 1973 and 1974 for the

Iaw f i rm of HaI l ,  McNicoI,  Marett  and Hamil ton (Firm/Partnership).  A wri t ten

agreement executed on May 1, 1972 (and subsequent ly revised in 1973 solely for

the addit ion of a new partner) indicated, in part ,  that:

(a) the parties to the agreement consisted of four individuals
which included pet i t ioner Patr ick E. Dress1er.

(b) I ' the part ies hereto shal l  engage in the pract ice of law as
partners under the partnership name of HaI l ,  McNicol,  Marett  &
Hami l ton . ' r

(c) pet i t ioner Patr ick E. Dressler was to contr ibute to capital
$ 2 , 7 0 0 . 0 0  i n  c a s h .

(d) pet i t ioner Patr ick E. Dressler r . ras ent i t led to 9 percent of the
net prof i ts,  or net losses generated by the partnership.

(e) pet i t ioner Patr ick E. Dressler was guaranteed an annual draw of
$45r000.00 ,  payab le  in  month ly  ins ta l lments  o f  $3r750.00 .

(f) a committee of three partners ("the Executive Comnittee") was
formed to manage and control  the pol ic ies, business and property
of the partnership. Pet i t ioner Patr ick E. Dressler rras not
named as a member of the Executive Committee. However, any
remaining partners could become a member in the committee in
the event that a partner ceased to be a member by reason of
death, resignat ion or removal.
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5. Pet i t ioner Patr ick E. Dressler rendered slvorn test imony that he did

not contribute to capital; that he had no voice in the partnership; that he

did not participate in neetings held by the Executive Committee; and that he,

as wel l  as the partnership, considered hiursel f  an employee.

6. The partpership did not maintain a regular place of business outside

New York State during 1973 and 1974, and reported al l  income as New York

source income.

7. Pet i t ioner Patr ick E. Dressler test i f ied that he maintained a law

of f i ce  a t  20  Parsonrs  WaIk ,  in  Dar ien ,  Connect icu t .  Th is  address  was l i s ted

as his home address on the New York State tax returns. Petitioner contended

that he rendered services within and without New York State as an employee of

the partnership and, therefore, was ent i t led to al locate his income on that

b a s i s .

8.  No evidence

sec t i on  585 (c )  o f  t he

was

Tax

submitted challenging the penalty imposed under

Law.

c0NctusroNs 0r tAId

A. That pet i t ioner Patr ick E. Dressler was a partner and a member of the

partnership of Hal l ,  McNicoI,  Marett  and Hamil ton during the years 1973 and

1974. Accordingly,  in determining the taxable port ion of partnership income

to a nonresident partner,  sect ion 637 of the Tax Law appl ies.

B. That an allocation method based on the nr:nber of days worked within

and without New York State is a method available solely to employees and

corpora te  o f f i cers  (20  NYCRR 131.16) .

C. That the income received by pet i t ioner Patr ick E. Dressler dur ing the

years 1973 and 1974 from the partnership of HaII ,  McNicol,  Marett  and Hamil ton

was ful ly der ived from New York sources and must be included in pet i t ioner 's

New York adjusted gross income in accordance with the meaning and intent of
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section 637 of the Tax Law and 20 NYCRR 134.

D.  That  the  pe t i t ion  o f  Pat r i ck  E .  Dress le r  and S.

denied and the Not ice of Def ic iency issued Apri l  1L, 1977

with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMI1

NOV a 8 pUO

Luc i l le  Dress le r  i s

is sustained, together

STATE TAX COMMISSION
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STATE OF NEW YORK
STATE T$( COUMISSION

In the Matter of the Petition

o f

P a t r i c k  E .  D r e s s l e r

and S.  tuc i l le  Dress le r

for Redetenninat ion of a Def ic iency or a Revision

of a Deternination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Years  1973 & 1974.

AIT'IDAVTT OF I"IAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Patr ick E. Dressler,  and S. tuci l le Dressler,  the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Patr ick E. Dressler
and S. Luci l le Dressler
20 Parson WaIk
Dar ien,  CT

and by deposit ing same enclosed in a postpaid properly addressed wrapper
(post of f ice or off ic ial  depository) under the exclusi-ve care and custody

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner

and that the address set forth on said wrapper is the last known address

pet i t ioner .

Sworn to before me this

9th day of January, 1981.

r_n a

of the

herein

of the
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