
STATE OF NEI'i YORK
STATE TAX COMMISSION

fn the Matter

Michael J.  DeZinna

of the Pet i t ion

o f

AT'FIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1970 -  1977.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Michael J.  DeZinna, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Michae l  J .  DeZ inna
11 Woodward  St .
Ros lyn  He igh ts ,  Ny  1L577

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner

and that the address set forth on said wrapper is the last known address

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju Iy ,  1980.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  7,  1980

Michael J. DeZinna
11 Woodward  St .
Roslyn Heights, NY 17577

Dear  Mr .  DeZ inna:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) IZZ & 690 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Depu ty  Commiss ione r  and  Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

cc :  Pet i t . ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

MICHAEI J. DE ZINNA

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Art ic les 22 and 23 of the Tax Law for
the  Years  1970 and 197I .

o f

o f

DECISION

Peti t ioner,  Michael J.  De Zinna, 11 Woodward Street,  Ros1yn Heights, New

York  11577,  f i led  a  pe t . i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of personal income and unincorporated business taxes under Art ic les 22 and 23

of the Tax law for the years 1970 and 1971 (Fi le No. I42Og).

A  smaI I  c la ims hear ing  was he ld  be fore  t { i l I i am Va lcarce l ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two Llor ld Trade Center,  New York,

New York ,  on  september  18 ,  1978 a t  10 :45  A.M.  Pet i t ioner  appeared pro  se .

The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Abraham Schwar tz ,  Esq. ,

o f  c o u n s e l ) .

ISSIIE

Whether the income derived from pet i t ioner 's act iv i t ies as a sales engineer

was subject to unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner ,  M ichae l  J .  De Z inna,  and Frances  De Z inna,  h is  w i fe ,

t imely f i led joint  New York State income tax resident returns for the years

1970 and I97L, on which pet i t ioner reported business income from his act iv i t ies

as a sales engineer.  Unincorporated business tax returns were not f i led for

s a i d  y e a r s .
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2. On December 23r 7974, the fncome Tax Bureau issued a Not ice of Def ic iencv

against pet i t ioner,  Michael J.  De Zinna, assert ing unincorporated business tax

on the income derived from his act iv i t ies as a sales engineer.  Adjustments

pursuant to secLion 659 of the Tax Law were also made and were conceded to bv

pet i t ioner  and are  no t  a t  i ssue here .

3 .  Dur ing  the  years  in  i ssue,  pe t i t ioner  was a  sa les  eng ineer  and was

retained, under contract,  as a sales representat ive by the Merr i l l  Manufactur ing

Corpora t ion  ( "Mer r i l l " ) ,  wh ich  had i t s  p r inc ipa l  o f f i ce  in  the  Sta te  o f  Wiscons in .

Pet i t ioner represented Merr i l l  for approximately sixteen years.

4 .  Pet i t ioner rs  ac t iv i t ies  cons is ted  o f  redes ign ing  ex is t ing  produc ts

used by a part icular f i rm into an equal ly eff ic ient,  but less expensive product.

The design was then submitted to Merr i l l  for i ts evaluat ion and approval.  I f

the design ldas approved, Merr i l l  manufactured the new product,  sold i t  to the

f i rm a t  a  reduced pr ice ,  and then pa id  pe t i t ioner  a  commiss ion  cons is t ing  o f  a

percentage o f  the  sa les  ac tua l l y  made.

5. The design developed by pet i t ioner became the sole property of Merr i l l .

Merr i l l  a lso absorbed any l iabi l i t ies or damages which may have resulted from

the new product.

6. Pet i t ioner was reguired to submit wri t ten reports to Merr i l l  detai l ing

h is  v is i t s  and sa les  ac t iv i t ies .  A l though he  was a l lowed to  v is i t  c l ien ts  a t

his own discret ion, he was usual ly given an i t inerary to fol low and was required

to  v is i t  each o f  Mer r i l l t s  cus tomers  a t  leas t  once every  s ix ty  days .

7 .  Pet i t ioner 's  te r r i to ry  was l im i ted  by  Mer r i l l  to  the  Sta tes  o f  New

Hampsh i re ,  Vermont ,  Massachuset ts ,  Rhode Is land,  Connect icu t ,  Mary land,  De laware ,

New Jersey, New York and parts of Pennsylvania.

8 .  Mer r i l l  d id  no t  w i thho ld  payro l l  taxes  f rom pet i t ioner 's  compensat ion .

Expenses reimbursed by Merr i l l  were l imited to expenses incurred by pet i t ioner
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in attending sales meetings in Wisconsin, or expenses incurred by him

transport ing cl ients to the factory and/or off ice located in Wisconsin

order  to  f ina l i ze  a  dea l .

9 .  Pet i t ioner  f i led  Schedu le  C (Pro f i t  o r  loss  f rom Bus iness  or  Pro fess ion)

with his Federal  return wherein he deducted expenses for Lhe maintenance of an

off ice in his home and for depreciat ion on furni ture, f ixtures and equipment.

Pet i t ioner also paid a sel f-employment tax on the net prof i t  der ived from his

b u s i n e s s .

10 .  Dur ing  1971 Mer r i l l  Manufac tur ing  Corpora t ion  pa id  pe t i t ioner  $25,547.18 ,

and Bas ic  l { i re  Produc ts ,  Incorpora ted ,  a  subs id ia ry  o f  Mer r i l l ,  pa id  h im

$750.24. The total  income received from both f i rms represented the total

gross receipts as shown on his Schedule C.

11 .  Pet i t ioner  par t i c ipa ted  in  a  g roup med ica l  insurance p lan  and in  a

prof i t -sharing plan which l4rere provided by Merr i l l  for al l  i ts employees.

12. Pet i t ioner paid, without any reimbursement from Merr i l l ,  for an

advert isement in the yel low pages which adverLisement contained both pet i t ionerrs

name and the name of the f i rm he represented.

13. Pet i t ioner contended that he was requested by } terr i l l  to incorporate

his act iv i t ies because of Federal  laws which required that federal  and social

securi ty taxes be withheld and because Merr i l l  d id not wanL to incur employee

expenses, such as unemploSrment insurance, disabi l i ty insurance, etc.

CONCLUSIONS OF TAW

1n

in

A. That suff ic ient direct. ion and control  was not

act iv i t ies by Merr i l l  Manufactur ing Corporat ion so as

employee relat ionship in accordance with the meaning

i03(b)  o f  the  Tax  Law

exerc ised over  pe t i t ioner 's

to create an employer-

and intent of  sect ion
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B'  That the income derived from pet i t ionerrs act iv i t ies during 1970 and

7971 const i tuted income derived from the carrying on of an unincorporated

business r* i thin the meaning and intent of  sect ion 703 of the Tax Lawl thus the

income derived therefrorn was subject to unincorporated business tax.

C' That the pet i t ion of Michael J.  De Zinna is denied and the Not ice of

Def ic iency issued December 23, 7974 is sustained, together with such addit ional

int .erest as may be 1awful ly owing.

DATED: Albany, New york STATE TAX COMMISSION

JUI 0 ? 1980



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Michael J.  DeZinna

of the Pet i t ion

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat. ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for the Years 7970 - 7971.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of August,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Michael J.  DeZinna, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid r i ' rapper addressed as

f o l l o w s :

Michael-  J.  DeZinna
RD #  1 ,  Box  188C
Saylonsburg, PA

and by deposit . ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6 th  day  o f  August ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the


