
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Gerald E. Davidson

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Year  1970.

Atr'FIDAVIT OF MAITING

Stat.e of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Gerald E. Davidson, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Gerald E. Davidson
437 Woodruff Ave.
Syracuse, NY 13208

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said \drapper

pet i t ioner .

Sworn to before me this

2nd day of January, 1980.

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the pet i t ioner

is the last known address
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of the
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Gera ld  E .  Dav idson

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Year  1970.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Warren D. Wolfson the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr.  Warren D.  Wol fson
Hancock, Estabrook, Ryan, Shove & Hust
1 Mony Plaza
Syracuse, NY 13242

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t . i -oner herein and that the address set forth on said wrappel is the last

known address of the representative of the petit ioner.

Sworn to before me this

2nd day of January, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 2, 1980

Gerald E. Davidson
437 Woodruff Ave.
Syracuse, NY 13208

Dear  Mr .  Dav idson:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civit Practice laws and Rules , and rnust. be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance r,r i th this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Warren D. I{ol fson
Hancock, Estabrook, Ryan, Shove & Hust
1 Mony PLaza
Syracuse, NY 13202
Taxing Bureau' s Representat ive



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GERAf,D E. DAVIDSON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax law for the Year 1970-

DECISION

Peti t ioner,  Geral-d E. Davidson, 437 Woodruff  Avenue, Syracuse, New York

13208, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax traw for the year 1970 (Fi le

N o .  1 4 1 9 8 ) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Comrnission, 333 East Washington Street,  Syracuse,

New York ,  on  May 25 ,  1979 a t  9 :15  A.M.  Pet i t ioner  appeared w i th  l , /a r ren  D.

wolfson, Esq. The rncome Tax Bureau appeared by Peter crotty,  Esq. (Kathy

Sanderson,  Esq.  ,  o f  counse l ) .

ISSI]E

l{hether pet i t ioner vras l iable for the penalty asserted against him ( in

accordance with sect ion 685(g) of the Tax Law), with respect to unpaid New

York State withholding taxes due from Iroquois China Co.,  Inc.

FINDINGS OF FACT

1. On JanuarY 27, L975, the Income Tax Bureau issued a Statement of

Def ic iency against pet i t ioner,  Gerald B. Davidson, imposing a penalty equal t<r

the amount of New York State withholding taxes that they contended was due

from Iroquois China Co.,  Inc. for 1970 on the grounds that he was a person

required to col lect,  t ruthful ly account for and pay over said taxes and that
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he wi l l fu l ly fai led to do so. 0n January 27, 7975, the Income Tax Bureau

i s s u e d  a  N o t i c e  o f  D e f i c i e n c y  f o r  $ 1 , 5 0 0 . 0 0 .

2. At the hearing, the Income Tax Bureau presented evidence that f roquol ' -s

China Co.,  Inc. had paid over to the Bureau r, , r i thholding taxes in the amount ol :

$7r94 I .92  fo r  the  per iod  January  1 ,  1970 th rough Septernber  1970.  The Income

Tax Bureau then contended that an addit ional $1,500.00 was due for the period

October 1, 1970 through December 1970 with no indicat ion on how this amount

was determined. The Income Tax Bureau also presented a copy of an unsigned

New York State Income Tax Bureau Reconci l iat ion of Personal Income Tax Withhel-d,

dated Apri l  1,  7977, for enployers f i l ing semi-monthJ-y, rnonthly and semi-annual

re tu rns ,  fo rm IT-2103 (PNs)  fo r  rg70 showing an  amount  o f  $7 ,941.92 .  Th is

amount had been l ined out and beneath i t  had been put the f igure $9,441.92 and

the name l . l .  sossei,  who was unknown to al l  part ies at the hearing.

3. Pet i t ioner,  Gerald E. Davidson, was the control ler of  I roquois China

co.,  rnc. r* i th i ts of f ice at-  2320 Mil ton Avenue, syracuse, New york.

From as  ear ly  as  1967,  the  I roquo is  Ch ina  Co. ,  Inc .  was  in  severe  and

cont inued f inancial  di f f icul ty.  In 1967, the company was offered for sale and

its assets were sold to Kend Corporat ion of New York City.  In 1969, Kend

corporat ion sold al l  of  the company's assets to Dimode rndustr ies.

In 1969 and up to July 1970, pet i t ioner cont inued to hold the posit ion o1:

cont ro l le r  o f  I roquo is  Ch ina  Co. ,  Inc .  In  the  ear ly  par t  o f  1970,  pe t i t ioner

signed payroll checks for the company and throughout June he was responsible

for the depository paynents of New York State withholding income taxes.

However,  Crompton-Richmond Co.,  Inc. held a factor ing agreement,  ef fect ive

August  8 ,  1968,  w i th  I roquo is  Ch ina  Co. ,  Inc . ,  d iv is ion  o f  D imode Indus t r ies ,

Inc. (and i ts predecessor) relat ing to assignment of accounts receivable and a
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securi ty interest in the inventory and general  intangibles of I roquois China

Co.,  fnc. During the period from January to 0ctober 797A, Iroquois China was

closely supervised by Crompton-Richmond Co.,  Inc. i -n respect to f inancial  and

manufactur ing matters. 0nly on direct ion from Crompton-Richmond Co.,  Inc. and

the general  manager r{rere accounts payable checks prepared.

4 .  Ear ly  in  Ju ly 'J .970,  c rompton-R ichmond co . ,  rnc .  t ied  up  the  bank

accounts and completely t .erminated the pet i t ioner 's funct ion (which had already

been substant ial ly curtai led) as a f inancial  administrator of any sort  with

regard to the operat ion of I roquois China Co.,  Inc. From then on, pet i t ioner

had no ability to make payments on behalf of the corporation. He only served

as custodian of the bui lding and the tangibles assets contained therein, unt i l

pe t i t ioner  rece ived h is  las t  check  f rom f roquo is  Ch ina  Co. ,  fnc .  on  October  4 ,

1970. However,  he remained on the premises working for Syracuse Man Power

unt i l  Oc tober  29 ,  1970.

5. One of the last acts of the pet i t ioner as comptrol ler in July was to

advise Crompton-Richmond Co.,  Inc. that a withholding tax payment was required

to be made in July.  To the best of  his knowledge and bel ief ,  Crompton-Richmond

Co. ,  Inc .  saw tha t  a l l  w i thho ld ing  taxes  were  pa id .

CONCIUSIONS OF IAW

A. That pet. i t ioner,  Gerald E. Davidson, was not a person under a duty to

perform the task of col lect ing, t ruthful ly account ing for and paying over the

withholding Laxes deducted from the wages of employees of f roquois China Co.,

Inc. af ter June 1970, in accordance with sect ion 685(n) of the Tax Law.
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B.  That  pe t i t ioner  d id  no t  w i l l fu l l y  fa i l  o r  cause I roquo is  Ch ina  Co. ,

Inc. to wi l l fu l ly fai l  to col lect,  t ruthful ly account for an, i l  pay over to New

York State withholding taxes due from said corporat ion for the period October

through December 7970; therefore, a penalty equal to the total  amount of

unpaid withholding taxes was improperly asserted against him, in accordance

wi th  sec t ion  685(g)  o f  the  Tax  Law.

C. That the pet i t ion of Gerald

Def ic iency  issued January  27 ,  1975 is

DATED: Albany, New York

JAN 2 $80

E. Davidson is granted and the Not ice of

cance l led .

COMMISS]ON

COMMISSIONER


