
STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Michael Colaprete

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years 1969 through 1973.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxat ion and Finance, over 18 years of age, and that on the

19th day of September, 1980, he served the within not ice of Decision by

cert i f ied mai l  upon Michael Colaprete, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Michael Colaprete
L23 Babylon fpk.
Merr ick, NY

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  19 ,  1980

ilichael Colaprete
123 Babylon Tpk.
Merr ick, NY

Dear  Mr .  Co lapre te :

Please take not i-ce of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI'IMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

M]CHAEI COTAPRETE

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1969 th rough 1973.
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DECIS]ON

Pet i t ioner ,  M ichaer  corapre te ,  \23  Baby lon  Turnp ike ,  Mer r ick ,  New York ,

f i led a pet i t ion for redeterninat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1969 through 1973

( I ' i1e  No .  11289 )  .

A formal hearing was held before James T. Prendergast,  Hearing Off icer,

at the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York,

New York on June 21, 7979 at-  3:20 P.M. Pet i t ioner appeared pro se. The Audit

D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner \^Ias a person responsible for remit t ing withholding

t a x e s .

FINDINGS OF FACT

1.  S  & R E lec t ron ics  and Bars tan  E lec .  Corp .  was  assessed fo r  New York

State personal income tax r+i thheld and not remit ted for the fol lowing periods

and amounts:

$  737 .oo
I  , 330 .20
1  , 35  1  . 00
r , 207  . 00
1  , 820 .  10

681  . 00
889 .20

$8 ,015  . 50Total
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2. 0n I ' larch 25, 1974, a Statement

were  issued aga ins t  pe t i t ioner ,  M ichae l

1973 for withholding taxes due from S &

i n  t h e  a m o u n t  o f  $ 8 1 0 1 5 . 5 0 .

of Def ic iency and a Not ice of Def ic iency

Colaprete, for the years 1969 through

R E lec t ron ics  and Bars tan  E lec .  Corp .

3. Pet i t ioner subsequent ly f i led a t imely pet i t ion for redeterminat ion

of  the  de f ic iency .

4 .  The $8 ,015.50  in  w i thho ld ing  taxes  assessed aga ins t  S  & R E lec t ron ics

and Bars tan  EIec .  Corp .  i s  s t i l l  due  and owing .

5. During the years in quest ion, pet i - t ioner was neither an off icer nor a

d i rec to r  o f  e i ther  S  & R E lec t ron ics  o r  Bars tan  E lec .  Corp .  He had no  f inanc ia l

responsi-bi l i t ies in ei ther company during the period in quest ion. He could

not  s ign  checks .  He took  no  par t  in  dec id ing  wh ich  b i l l s  were  to  be  pa id

except for smal l  cash remit tances.

CONCI,USIONS OF LAW

A. This is a proceeding involving a penalty imposed under sect ion 685(g)

of the Tax Law. The sect ion provides that any person required to col lect,

t ruthful ly account for and pay over withholding taxes, who wi l ful ly fai ls to

do so r  hay be penal ized an amount equivalent to the taxes due.

B.  That  sec t ion  685(n)  o f  the  Tax  Law prov ides  tha t  "person" ,  fo r  purposes

of sect ion 685 (g),  includes any off icer of employee of a corporat ion who

". .  .  is under a duty to perform the act in respect of which the violat ion

o c c u r s .  t t

C .  These subsec t ions  are  mode led  on  sec t ions  6671 and 6672 o f  the  fn te rna l

Revenue code.  see Lev in  v .  Gar lman,  42  N.y .zd ,  32  (1977) ,  396 N.y .s .2d  623.

D. tr 'ederal  courts have interpreted simi lar language in sect ion 6671 of

the fnternal Revenue Code to mean a person who at least shared some of the

responsibi l i ty for the f inancial  decisions of the company. Such a person
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dec ide  about  c red i to rs ,  who go t  pa id  f i rs t ,  fo r  example .  Of ten  h is  du t ies

would include the power to sign checks, especial ly in smal l  corporat ions.

(see the  no te ,  " I , r l i thho ld ing  Taxes  -  penar t ies" ,  22  A. t .R .3d  8 ,  espec ia l l y  a t

p .  66  f f .  and the  cases  c i ted  there in . )

E. The pet. i t ioner had no share in these decisions and is not l iable to a

penalty under sect ion 685(g) of the Tax Law.

F. The pet i t ion of Michael Colaprete is granted and the Not ice of Def ic iency

issued March  25 ,  1974,  i s  cance l led .

DATED: Albany, New York STATE TAx COMMISSION

;,F ir I g lgg0


