STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Bernard S. & Mollie S. Cohen
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Personal Income Tax
under Article 22 of the Tax Law
for the Years 1971 & 1972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
14th day of November, 1980, he served the within notice of Decision by certified
mail upon Bernard S. & Mollie S. Cohen, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows:

Bernard S. & Mollie S. Cohen
3841 N. 40th Ave.
Hollywood, FL 33021
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.
That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this

14th day of November, 1980.

nedbank




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Bernard S. & Mollie 8. Cohen
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Personal Income Tax
under Article 22 of the Tax Law
for the Years 1971 & 1972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
14th day of November, 1980, he served the within notice of Decision by certified
mail upon Murray Dichek the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Murray Dichek
250 wW. 57th st.
New York, NY 10019

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the peptitipner.

Sworn to before me this //////

14th day of November, 1980. . ,///
/\I
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

November 14, 1980

Bernard S. & Mollie S. Cohen
3841 N. 40th Ave.
Hollywood, FL 33021

Dear Mr. & Mrs. Cohen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Murray Dichek
250 W. 57th St.
New York, NY 10019
Taxing Bureau's Representative
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| STATE OF NEW YORK |

In the Matter of the Petition :
y' o | ’ - of :
. BERNARD S. COHEN and MOLLIE S. COHEN : DECISION

‘s

for Redetermination of a Deficiency or for ,‘ s
Refund of Personal Income Tax under Article L o T
22 of the Tax Law far the Years 1971 and 1972. : e ' : -

Petitioners, Bernard S. Cohen and Mollie Cohen, 3841 chrth 40th mreme,
rbllymod Florida 33021, filed a petition for redetmﬂmtion of a daﬁ.ciﬂmy ca:
fcxraﬁnﬂofpersomlimmemurﬂerhticleuoftmmmwfcrﬁnm

- 1971 and 1972 (File No. 15237). ’ :

s

A formal hearing was held before william J. Dean, Hearing Officem at w
‘ offioas of the State Tax Commission, Two World ‘n‘ade Oenter, New York, New Yak,
n-onJuneZO,1978at1-15PM;>PetitionersappearedbymrrayDic}mk Esq The |
Audit Division appeared by Peter Crotty, Esq. (IJ:V:.ng Atkins and Samael mma, ‘ I; "
Esqs., of counsel). | . ‘ T L

1. Whether petitioners were aﬁﬂiciliai'ies of New York State during 1§7.¢lv3:anﬂ""f

‘ 1972.. - | | AR - e

5 %" II. vhether petitioners are entitled to varims deductions taken for tb, tox T
o Yearsixwolvedaxﬂ,ifso,.wlmtisthemmtofeachdeducdm | !

L

1‘.‘ Petitimmrs, Bernard S. Cohen and mllie 8. Oohen, filed Naw Ycrk State -
| inoame tax nonresident returns (IT-203) for 1971 ardl 1972 and a New York Stabé - .. |
 Unincorporated Business Tax Return (IT-202) far 1972, petium Bernerd 8. wm S 1

B also filad a New York State lminoorpm:ated Business 'I‘ax Return. (IT-ZOZ) fﬂ 1971.@ "



. |

7 'Aconemtexwﬂingtmlimitatimonassesmtofmsfar 1971, toApu:il 15, ' 

B 1976, was properly executed by’ the petitimers in Decmber, 1974. ,

o '['Flou:ma driver's licensea in ar prioa: to 1970. , S

‘ ’@-anemafptionau:etmttﬁe"AppncantmmtbeGSyursofagearolderaxﬂhmre

) -‘w@mmappucaumbytmywmtaxoffmm;

2. On June 11, 1975, 'che Aud:.t Division issued a Statamt of Andit Chtngel .
toBermrd s. Cohenand bbllie S. Cohen detalli.ng taxdeficiaw1es for 1971 and e ;ff
1972. 'I‘he deficiaxcz.es resulted from recaﬂ.culat.ing pet.itiams tax due as C . :
res:udmts rather than as nonresidmts. (Petitioners filed as rnxreaidemts bﬁu‘d
on their claim that they had lived in a ccndaninit.m in Hollywood Floriﬂa "for 2o

. most of the time" since 1965.) . Also, various deducums oJajmad ware. redueed crf R
: disallaved Reduced dedwtxons cons:.sted of cmtributicms werstatai ard camalty ;

‘loss overstated " Disallowed dedm:t:ions included antmbn.]a expan-e, mtal and ) B

wtellodgmg a.irfaresandrmt.' » o
3. onMarch 29, 1976, the Inoome Tax Bureau issued a Notice of Defic:.may to
petitioners for 1971 and 1972 for a defic:tency of §3,09. 35, plus interest of ",.:m,
: $733. 61, for a total of $3,829.96. o o

4 Bernards. Oohmmhornin:bwmrksm 2, 1907. mpetitidrnrs' _
. New York Stnte income tax rmxreszdent returns for 1971 axﬂ 1972. Mr. COhen stabad . o

\hisoccupationtobe salesaxﬂmirgkmeexemtiva. ) :
” 5, In1970o petitimmmammmﬁmnmﬂm& m <

'my«:. 1970, m.cumregismeammmmma mumsmm

6 OnJamary 10, 1973, m.mtm)applied fcrmadvaloremtaxaempﬁmto
,thenssessourofnromrdcmmty,mcnda ‘mocmﬁitimsfcxthegnntingofsuch;‘

"beenapennmmtresidentofthisstnufcrfivaconsemtiveyearsmtb'
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7. Although the petition in thJ.s matter indicated that petiticners had
previously filed a certificate of domicile with the State of Florida, no such
document was produced at the hearing. |

8. In 1971 and 1972, Mr. Oohen was occasionally in New York to attend to his
nursing hane business. Mrs. ‘Cohen sametimes would accompany him to New York for
the purpose of visiting her daughters and grandchildren.

9. Prior to 1971, petitioners leased an apartment in Birclmood Towers,
Bayside, Long Island. Due to high rent and infrequent use, petitioners sublet
this apartment. Petitioners sold sare of their furniture in the apartment and all
ofthecarpetingaxﬂwalltreatneutstothemb—lessee. Asforthebq]anoeof
their personal belongings and furniture, some were moved to petitioners' new house
in Hollywood, Florida, and some to a studio apartment leased by petitioners in
Forest Hills, New York. The studio apartment was leased for the period Septem-
ber 1, 1971 to August 31, 1972. Petitioners never opened the cartons of books,
dishes and hric-a-brac taken to the studio apartment and in less than one year,
they moved out. Some of the furniture and cartons were given to petitioners'
daughters living in New York and some to charities. )

10. Petitioners did not spend more than 183 days in New York in 1971 or in
1972. Petitioners did not appear at the hearing to offer testimony as to their
intent to establish a Florida domicile and abandon their New York domicile. -

11. Mo credible evidence was offered to show that the reduction of sme
deductions and the disallowance of other deductions were incorrect.

CONCLUSIONS OF LAW

A. That a domicile, once established, contimies until the pm:scn'in question
moves to a new location with the bona fide intention of making his fixed and
permanent home there [20 NYCRR 102.2(d) (2)]. To change one's damicile requires an
intent to give up the old and take up the new (Matter of Newcomb, 192 N.Y. 238)




...The evidence to establish the required intention to effect a change of damicile

must be clear and convincing (Ruderman v. Ruderman, 193 Misc. 85; Matter of Bodfish

v. Gallman, 50 A.D.2d 457). ,
B. That petitioners have failed to sustain the burden of proof imposed by
section 689(e) of the Tax Law to show that they were nondamiciliaries of New York
State during the years at issue. |
C. That petitioners have failedtomstamthemrdmofproofhtposedby
section 689(e) of the Tax Iaw to show that they were entitled to deductions greater
than those allowed by the Audit Division upon audit.
D. That the petition of Bernard S. Cohen and Mollie S. Cohen is denied and
the Notice of Deficiency issued March 29, L1976 is sustained.
DATED: Albany, New York

NOV 1 4 1980




