STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Robert J. & Eileen M. Clune
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Personal Income Tax
under Article 22 of the Tax Law
for the Year 1972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
5th day of September, 1980, he served the within notice of Decision by certified
mail upon Robert J. & Eileen M. Clune, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows:

Robert J. & Eileen M. Clune
211 Christopher Ln.
Ithaca, NY
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.
That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said wrapper is the last known address of the

petitioner. ///

v
L/

Sworn to before me this
5th day of September, 1980.




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

September 5, 1980

Robert J. & Eileen M. Clune
211 Christopher ILn.
Ithaca, NY

Dear Mr. & Mrs. Clune:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counse
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative

Taxing Bureau's Representative



' STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of :
ROBERT J. CLUNE and EILEEN M. CLUNE : DECISION
for Redetermination of a Deficiency or for Re~ : |
fund of Personal Incame Tax under Article 22 '

ofthe'laxlawfortheYearlsn.

~ petitioners, Robert J. Clune and Eileen M. Clune, 211 Ctristopher lane, Ithaca,
New York, filed a petition for redetermination of a deficmncy or for refund of l‘ ,
personal income tax under Article .;.’2 of the Tax law for the year 1972 (Filé No. . =
11827). | | - i
A small claims hearing was held hefote Carl P. Vh:ight, Hearing Offinm'.', m: the
- offices of the State Tax Commission, Goverrmental Civic Center, 44 Hawley Street, 0
Binghamton, New York, on December 4, 1979 at 10:45 A.M. Petitioner Robert J. cmm,
Esq. appeared pro se. The Audit Division appeared by Ralph J. Vecchio, Esq.. (Bmy M.
Bresler, Esq., of counsel), o
| ‘I. Whether the rental property held by petitioners during 1972 cmstimteﬂ an el
bact:.v:Lty which was engaged in for pmfit, thu.s pemitsting them to proparly dﬂ!nak ﬁn
rental loss which was sustained therefrom. "
II. Iftherentalpmpartyconstiwtedanactivityagaqadinfct pmfit, what L
.was the correct amount of depreciation. ‘, : DR

1. Petitioners, Ibbert J. Clune and Eilem M. Clune, t:lmely filed a Ne\rYerk
Stateumnetaxresidmtremnfor 19720nmiehﬂ-ayreportadarmtallosac£
$9,385.64.
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2. The Incame Tax Bureau issued a Statement of Audit Changes, onwhichit
conterﬂedﬂntpeﬂtimsdiﬂmtpmctaaeﬂnmﬂprop&tyinmtimfwﬂn
 primary purpose of engaging in rental activity for profit. It diaauow_ad all expenses
connectad with the property, except for the allowable investor's expenses which
mistedofinheresteu:pmsearﬂrealesmteta:m Amdihgly,mm'ﬂ.".

1975, the Incame Tax Bureau 3.smedamticeofne£iciemy aga:lmtpetitima fcr o
11972f°°~'$975uinpefsmalimetax,plus$185341nintm‘est, fczammamof
$1,160.45. o | R LR
3. The property in question was a single family wood frame resi.dantial cotﬁagé ff\ji
wiﬂmsixromsmﬂmarﬂom—kmlfbaﬂxsbmtedonmyugammmm
New York. It wes heated, insulated and suitable far winter habitation. Ithadbeen
usedbythepmviousownersasﬂmeixpermlresidence Petitiauspmdnsedttn
pxopartyinbb&mberole?l. Petitimspmdmsedﬂapropartyfcrﬁnp\upmqf
cmwertjngittorentalproperty. ibﬂusdate,petitimsstillmazﬂrwttpg
4. shortly after they purchased the cottage, they listed the property witha
real estate Lroker for rent. m,mmm&mmmmm
renting it until 1973. Though the property was lake-front ﬁtoper'ty""itloatits'
&mmrmtalvalmforlwzmofhmﬂwmmmidmﬂmdedﬂnmm L E
~ June, 1972 and covered the floors with md. Petitioners would have rented the house
if they could have found sameone interested. ; R
5. Petitioners ordered furniture for the property to increase its rental o
 value. Hmmar.theazrivaloftknf\mnimmdehyedbecmaeof&ammm!s
effect on the Elmira furnitre store. “ | — B

6. Petitioners have never occupied the house.




~ DATED: Albany, New York
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7. At the hearing, there was a stipulation made between the mditi\'nivisim anmd’ .
petitioner that the depreciation method used for the real property was improper, and
if the State Tax Commission finds the rental of the real propexrty constituted an .
activity engaged in for profit, the depreciation method should be changed to a
":stra;ght line" method using a $30,QO0.00 basis.

e CONCLUSIONS OF LW , }
A. That the petitioners, Robert J. Clmnaxﬂmlémn. Clune, laveesfzblished

’thatthepmpertywasheldfon:thepmductimofim tberefore,theexpamare

deduct:iblemdarsectim&(s) oftheIntemalRevameOodeardArticleZZofﬂnm

Law,

, B. 'nntalﬂnzghanallmndefordepreciatioﬁisineswmbasmya .
matter of Jtﬂgnent (i.e., an intelligent estimate) to. be detemimd fram evideme
raﬂaerﬂmnbyarbi&aryfonmhsorﬂxeories,ttnprwtimlmsitiesoftu -

administration campel the use of workable methods of detmmmng depmciatim. The P |

"straight line" or "fixed percentage” method is now specifically recognized in the
1954 Internal Reverme Code. Basedmtmevidm,itisdetennimdthatﬂ\eallanble
rate isthreearﬂone—half percent. Aocon:dingly, thedepreciationmthiscaseis
$1,050.00.
 C. That the petitioners' rental loss 1s determined to be $6,706. 48.

D. Mtﬂxemﬁitmvisimisdirectedmrmtethemticeofmﬁcwny
issued on October 27, 1975 in accordance with Conclusion of Law "C"; and the petitﬁun
oflbbertJ.ClunedeileenM.Clm)eisgrantedboﬂxeextentirdicatedinmlusim

’ofLaw"C"- axﬂthat, exceptassogranteﬂ,mepetitimmmallotlmmspects

denied.
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