
--

STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EstaLe of Arthur B. Churchi l l

Ruth P. Churchi l l ,  Executr ix

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1964 & 1965.

AT'F]DAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Estate of Arthur B. Churchi l l ,  Ruth P. Churchi l l ,  Executr ix,  the pet i t ioner

in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Estate of Arthur B. Churchil_l
Ruth P. ChurchilL, Executrix
Vi l lage  Rd.
Green V i l lage ,  NJ  07935

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that.  the address set forth on said r ,Jrapper

pet i t ioner .

Sworn t .o before me this

Znd day of May, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Estate of Arthur B. Churchi l l

Ruth P. Churchi l l ,  ExecuLrix

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for  the  Years  1964 & 7965.

AT'F]DAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 1B years of age, and that on the

2nd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon John L. Cady the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr .  John L .  Cady
I22t Ave. of the Americas
New York ,  NY 10020

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

2nd day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l lay 2, 1980

Estate of Arthur B. Churchi l l
Ruth P. Churchi l l ,  Executr ix
V i l lage  Rd.
Green V i l lage ,  NJ  07935

Dear  Mrs .  Church i l l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the adminlstrat ive Ievel.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from
the da te  o f  th is  no t ice .

Inguir ies concerning Lhe computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  1?227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
John L. Cady
1221 Ave. of the Americas
New York, NY 10020
Taxing Bureau' s Representat ive



STAIE OF NEti'I YORK

STAf,E TA)C CO}4NIISSICIi

In ttre Matter of tlre Petition

of

ESTATE OF ARITIUR B. CHUICHTTT.
and

RtrII{ P. GIURCHILT
(Individr:ally and as E<ecutri:r)

for Redetermination of a Deficienqyz or for
Refi:nd of Personal Inccne Tax rmder Article
22 of ttre Ta>< Law for ttre Years 1964 and
1965.

DECISIONI

Ruth P. Ctrurctrill, individually and as E:<ecutrix of the Estate of Arthur B.

Grurchill, ViIIage Road, Green Village, Nelv Jersey 07935, filed a petition for

redetermination of a deficienqg or for refi:nd of personat inoqre ta:< under

Article 22 of ttre Tar Law for ttre years 1964 and 1965 (r'ile No. 10591).

A forrnal hearing was held before Solcnpn Sies, tiearing Officer, at tlre

offices of ttre State Ta< Conrnission, TWo Inicrld Trade Center, New York' litrar

York, on,.Tarrua:12 ].16, L97B at 1:15 P.M. Petitioner agpeared by John L. Cady,

Esq. The Inccne Ta>< Bureau atr4:eared by Peter Crotty, Esq. (Aliza Sctxuad:rcn'

Esq., of cor:nsel) .

ISSUES

I. Whetlrer ttre Notioe of Deficienqg issued against Rttttt P. CLrurchill for

1964 was barred by ttre statute of Umitations.

II. Whether tfie Notice of Deficienry issued against ttre Estate of Arthur B.

Ctrurctrill for 1965 was barred by the statute of limitations.

III. !{trettrer decedent, Arttn-rr B. Chr:rchi11, was entitled to an allocation

of earnings to sources outside Nerv York State, for rendering senrices trnrforned

at hsre as an enplqpe during L964.
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fV. l*rettrer decederrt, Arbtl-rr B. C?n:rctrill, is entitled to an allocation of

earnings outside the State in tlre absence of proof that he did, iJI fact'

perform such senrioes other than those perforned at hcne.

FINDINCS OF FACT

I. Arthur B. and Rrth P. Ctn:rctrill were nonresidents residing in Green

Village, Ner,r Jersey, prior to and during 1964 and 1965. they filed Nevv York

State inccne ta>. nonresident returns for L964 and 1965.

2. Arbtn:r B. CLrurclrill died on I"Iay 4t 1966. Thereafter, Rtrttr P. Ctturchill

was a54>ointed E:recutrix of ttre Estate of Arttrur B. Ctl:rchil1.

3. On October 28, 1966, Ruth P. Chr:rctr.il1, as Exectrtrix of the Estate of

Arttn:r B. Ctu.:rchil1, signed a consent exbending the period wittrjl vitrich to

issue an assessrTent to "one year follorJlg the close of proeedings ncr\^r pending

for tax year 1962r" witlr respect to the inccne ta>< return of A::ttnrr B. Ctrurchill

arrd Ruttr P. Chr:rchi11 for L964, validated Jr:ne 16, 1967. No oonsent exbending

ttre statute of Umitations for 1964 was sigured by Ruth P. Cflurchill, individually.

4. On Jrxre 6, L967, Rrth P. Ctnrrctrill and John Churchill (son of Artttur B.

and Ruttr P. Churchill) signed a consent extending the period withi:r which to

issr:e an assessllent to "one year folloring close of proceectings nc[^r pendi:rg for

ttre ta< year L962r" wittr respect to the incore ta>< return of ArEtrr:r B. and

Ritlr P. Ctrr:rchill for 1965, validated Jr:ne 15 , 1967. No oonsent ortending the

statute of limitations for 1965 was signed by tuth P. Ctrurctrill, as Dcectrtrix

of the Estate of Arbhur B. Churchill.

5. TLre proceedings of Rtrttr P. Ctrurctrill (individr:ally and as $<ecutrix of

ttre Estate of Arttrur B. Churchill) for L962 r^,ere termina@d hry a decision of

ttre Appellate Division of ttre Suprene Court, Ttrird Judicial Departsrent, or

Decernber L5, L97L.
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6. O: Novenilcer 27, I972t the Inocne Tax Bureau issued a Statenent of

Audit Ctranges against lhrft P. Ctrurctrill, individually and as E:<ectrtrix of ttre

Estate of Arbhur B. Ctrurchill, inposing additional inccne ta< for 1964 and 1965

of $g ,4LL.74, plus i-nterest of $4 ,020.81, for a total of g13,432.55. Ttris was

done on the gn:ournd that I4r. Ctnrrchill was not entitled to an allocation for

days worked at hcne. Accordingly, a Notice of Deficiency was issr:ed t}rcrefor.

A petition was tinely filed for redetermination of said deficienqg.

7. On his Nert York nonresident inocne tax return for L964, decedent,

Arthur B. Churctrill, retrnrted total \,t/ages received frcm West, lEir & Barte1,

Inc., 1721 Avenue of ttre Anericas, Nevr York, Nevr York, of $711288.18 as retrnrted

for Federal ta< purposes, but he only attributed $151597.15 ttrereof to Ns,r

York. On tr-is Nen^r York nonresident retum for 1965, I{r. Cln:rctril1 reported

wages as indicated on his Federal return of $651203.90, but he only attributed

$5,226.18 tlrereof to Nerv york.

8. During 1964 and 1965, l4r. Ctnrrctrill was suffering frun enphysema. At

the direction of his physician, he spent about 49 days in Florida during eactr

year at issue. It is conceded ttrat !lr. Ctrurctrill spent at least 25 days in g11e

State of New York in L964, performing senrices on belralf of his enplcyer at his

hcne in Nerrr Jersey. Ttre decedent did not rnaintain a record of such days or

dates.

9. Altltough it is contended that decedent., Arthur B. Ctrurctrill, spent

tirre outside New York State perforrning serrices on belralf of his enplqler (in

addition to tlre tine spent at hcure), no evidence was presented to indicate the

nturber of suctr days or ttre dates ttrereof. l4r. Ckn:rctrill did not rnaintain a

diarlz to indicate ttre days spent both within and wittrout ttre State of Nei^r york.

10. Alttrough it is crcntended tkrat I{r. Ctnrrctrill was directed by his

enployer to refrain frqn working in Nerv York City, it was primarily because of

h-is heatttr.
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11. fhe petition sets forth as an affirrnative defense ttre statute of

ljmitations wittr res;:ect to ttre Notice of Deficienqg for 1964 and 1965.

CCNICLUSIOD{S OF IAhI

A. That sinae petitioner Rrrth P. Ctnrrckrill, individually, did not sigu:

arry waiver octendj-ng ttre period wittrin which to issue an assessrrEnt for L964,

tlre Notice of Deficienqg issued against her, individr:aI1y, on Novenrber 27, 1972

was not tinely issued wittrin 3 years frcm the date of tJre filing of ttre neturn

for  L964,  i .e . ,  June 9,  1965.

B. That ttre Notice of Deficiency issr,red against Ruti P. Ctnrrctrill for

1964 was barred by ttre statute of limitations and ttrat said Notice of Deficienqf,

witkr respect to Rlrttr P. Ckrurchill, is, therefore, cancelled.

C. That since no waiver extending ttre period within $fuicfr to issr:e an

assesslent was signred by a representative of tlre Estate of Arthur B. Churctrill

(wittr respect to ttre return filed by Arthr:r B. Ctl:rchill for 1965), ttre Notice

of Deficiencry issued against ttre Estate of Arttu:r B. Chr:rctrill on Norzenber 27,

1972 for 1965 was not tinely issued wittrin ttrree years frcm the date of ttre

filing of ttre return, i.e., April 2I, 1965.

D. Ihat the Notice of Deficiencry issued against tlre Estate of Arbtnrr B.

Churchill for 1965 is barred by tlre statute of limitations and that said Notice

of Deficiency, wittt respect to ttre Esta@ of Arttrur B. Ctrurctrill, is hereby

cancelled.

E. Ihat any allourance clairred for days ralorked outside tlre State rnrst be

based on t.tre perfornrance of senrices wtrictr of necessitlz (as distingruished frsn

convenience) obligate an enployee to out-of-state duties in the senrice of his

enplqger. (20 NYCRR section 131.16)
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F. Tkrat tlre senrices perforned by decedent, Arthur B. Ctrurchill, at his

hore in New Jersey and Florida in Lg64, because of his i11ness, r,rere perforned

for his convenienoe; tlprefore, ttre days worked at trqre are attriJcutable to Neur

York sources. 
'(l4oretrouse 

v. mrrphv., 10 AD2d 764; a.r5 . dsrd., 8 NY2d 932;

Burke v. Bragalini, 10 AD 654; Burke v. l4r:rphy, 33 AD2d 581; Speno v. C"allnran,

35 Ny2d 256; Ctn:rchill v.- Gallrnan, 38 AD2d 631; Page v. $tate Ta< Ccmnission,

46 AD2d 34I.

G. That petj-tioner has failed to prove ttrat deoedent, Arthur B. Ctrurctritl,

was entitled to an allocatj-cn of days worked outside ttre State during Lg64,

wr'-thin ttre intent and neaning of section 632 of ttre Ta< Law and tfie Inocrre fa<

Regulations (20 NYCRR section 131.16).

H" Tfiat ttte petition of ttre Estate of Arbtlrr B. Churchill and Ruth P.

Churchill (Individualty and as Executrix) is granted to ttre extent indicated in

Conclusions of law'B" and. "D", buL that is in aII ottpr respects denied.

DAf,ED: Albarry, New York

MAY 2 PM


