
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Jay H.  & Glor ia S.  Chananie

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal  Income & UBT

under Ar t ic le  22 & 30 0f  the Tax Law

fo r  t he  Yea rs  1967 -7969  &  1971 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee
of the Department of Taxation and Finance, over 18 years o.f age, and that on the
14th day of March, 1980, he served the within not ice of Decision by cert i f ied
mai l  upon Jay H. & Glor ia S. Chananie, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as  fo l l ows :

Jay H.  & Glor ia  S.  Chananie
53 white oak Ln.
Stamford,  CT 06905

and by deposit ing same enclosed in a postpaid
(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said the petitioner herein

and that the address set forth on said rdrapper

pet i t ioner .

Sworn to before me th is

14 th  day  o f  March ,  1980 .

properly addressed wrapper in a

exclusive care and custodv of the

of  New York.

add ressee  i s

is the 1as4
,/



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Jay H.  & Glor ia S.  Chananie

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal fncome & UBT

under Ar t ic le  22 & 3A of  the Tax Law

for  the Years 7967-1969 & 1971.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 1B years of age, and that on the

14th day of March, 1980, he served the rsi thin not ice of Decision by cert i f ied

mail upon lrlarren B. Kahn the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Warren B. Kahn
Buhler,  Kind & Buhler
274 Nladison Ave.
New York, Ny 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

t 'he pet i t ioner herein and that the address set forth on said wrapper is t@. last

known address of the representative of ti) peti

tl/
Sworn to before me this 

t / /

1 0 n e r .

14th  day  o f  March ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14 ,  1980

Jay H. & Glor ia S. Chananie
53 trrhite Oak Ln.
Stanford, CT 06905

Dear  Mr .  &  Mrs .  Chanan ie :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have nohr exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 &. 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comqenced
in the Supreme Court of the State of New York, Albany County, rdithin 4 months
from the date of this not ice.

Inquiries concernj-ng the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Warren B. Kahn
Buhler, Kind & Buhler
27 4 lladison Ave.
New York, NY 10016
Taxing Bureau's Representat ive



STATE OF NEfi YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

JAY H. CHANANIE and GLORIA S. CHANANIE

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years 1967 and 1969,
and of Unincorporated Business Tax under
Art ic le  23 of  the Tax Law for  the Years 1967,
1968  and  L97L .

DECISION

Petitioners, Jay H. Chananie and Gloria S. Chananie, 53 White Oak Lane,

Staurford, Connect icut,  f i led pet i t ions for redeterminat ion of a def ic iency or

for refund of personal incone tax (L967 and 1969) and unincorporated business

tax (1967, 1968 and 1971) under Art ic les 22 and 23 of the Tax Law (Fi le Nos.

12558, L2559 and 14589).

A formal hearing was held before Michael Mexander, Hearing Offieer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on October 4, L977 at 9:15 A.M. Pet i t ioners appeared by Buhl-er,  King &

Buhler (Warren B. Kahn, Esq.., of counsel). The Income Tax Bureau appeared by

Peter  Cro t ty ,  Esg.  (Andrew Haber ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the activities of petitioner Jay H. Chananie, a nonresident,

constltuted the conduct of an unincorporated business in New York and, if so,

whether a basis existed for allocation of the excess of unincorporated business

gross income over unincorporated business deductions for 7967 , 1968 and L97L.

I I .  Whether the Not ice of Def ic iency issued to pet i t ioners, nonresidents

of New York, for personal income tax fox 1967 and 1969, in which no all-ocation

of j-ncome was al1owed, should be sustained.



-2-

FINDINGS OF FACT

1. Pet i t ioners, Jay H. Chananie and Glor ia S. Chananie, his wife,  fai led

to f i le New York State nonresident personal income tax returns for 1967, 1968,

1969 and I97I,  on or before the prescr ibed date for f i l ing such returns. The

L967,1968 and 1969 re tu rns  were  f i led  on  Novembex 24 ,  L972 and the  1971

return was filed February 23, L973. On the L967 return, an allocation of

income to New York was made on the basis of 180 days worked in New York, out

of a total of 263 days worked for that year. On the l-969 return, an alloca-

tion of income (in this instance a loss) to New York was made on the basis of

198 days worked in New York, out of a total of 253 days worked for that year.

2. Petitloner Jay H. Chananie did not file unincorporated business tax

re turns  fo r  L967,  1968 and 1971.

3. On November 25, 1974, the Income Tax Bureau issued a Statement of

Audit Changes against pet,itioners, stating a personal income tax liability

(based on Federal  amounts) of $862"50 for L967 ar.d $393.78 for 1969, plus a

pena l ty  (Tax  Law sec t ion  685(a) )  o f  $215.62  and in te res t  o f  $451.04 ,  fo r  a

total  of  $1 1922.94. In accordance therewith, a Not ice of Def ic iency of the

same date was issued to petitioners for tax, penalty and interesL in the

amounts stated above.

4. On November 25, 1974, the Income Tax Bureau also issued a Statement

of Audit Changes against petitioner Jay H. Chananie, stating an unincorporated

business tax l iabi l i ty for L967 and 1968 of $1,706.60 and $11932.15, respecrivel-y,

penalt ies (pursuant to sect ion 685(a) of the Tax Law) of $909.69, and interest

o f  $11327.35 ,  fo r  a  to ta l  o f  $5 ,875.79 .  In  accordance therewi th ,  a  Not ice  o f

Defi-ciency of the same date was issued ro petitioner Jay H. Chananie for tax,

penalty and interest in the amounts stated above.
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5. On July 29, 1974, the Ineome Tax Bureau issued a Statement of Audit

Changes against petit ioner Jay H. Chananie, stating an unincorporated business

tax  l i ab i l i r y  f o r  1971  o f  $456 .85 ,  pena l - t y  o f  $166 .75  (pu rsuan t  t o  sec t i ons

685 (a ) (1 )  and  (2 )  o f  t he  Tax  Law) ,  and  i n te res t  o f  $62 .73 ,  f o r  a  t o ta l  o f

$636.33.  In  accordance therewi th,  a Not ice of  Def ic iency of  the same date was

issued to petit ioner Jay H. Chananie for the amounts stated therein.

6. Petit ioners have resided in Connecticut fox 22 years and have main-

tained no place of abode in New York.

7. During the years at issue, petit ioner Jay H. Chananie described his

occupation as real estate sales on both his New York and Federal tax returns.

He was a general partner in a number of partnerships engaged in the venture of

developing and uranaging shopping cenLers. Other partners were admitted through

contacts and were known to petit ioner, who did not actively solicit their

participation. Petit ioner not only invested his money but also managed the

venture from start to finish including : (a) surveying the market, (b) f ind-

ing a site for construction of the shopping center, (c) acquiring optiorls on

the land,  (d)  se lect ing bui lders,  (e)  so l ic i t ing mortgages,  ( f )  overseeing

construction and coordination with tenantst specifications and opening date

schedules,  (g)  negot iat ing wi th tenants,  (h)  c los ing mortgages and ( i )  day- to-

day operat ions,  e.g. ,  repai rs ,  co l lect ion of  rents,  promot ions and insurance.

B. Tenants and prospective tenants for a particul-ar shopping center were

located a l l  over  the country;  consequent ly ,  pet i t ioner  t raveled extensively .

The shopping centers constructed afforded premises for 30 to 35 tenants. None

of the shopping centers were located in New York during the years in question.
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9. Petit ioner Jay H. Chananie maintained an office at 50 East 42nd

Street, New York, New York. He took business deductions for said office on

his Federal personal j-ncome tax returns for rent paid and for depreciation on

leasehold improvements and property purchased therefor for each of the years

here in  issue.  He h i red a secretary to work at  the of f ice,  for  whom pet i -

t ioner paid the salary. He also had another person who did some work at the

of f ice for  par t  of  the per iods in  issue.  Par t  of  the day- to-day business of

managing the shopping centers was conducted from this office. The telephone

was listed in petit ioner Jay II. Chananiets name, for which he took the busi-

ness deduction on his Federal personal income tax returns for that expense for

each of  the years here in  issue.

10. Petit ioner Jay 1I. Chananie submitted logs drawn from his diary and

his secretaryts diary, showing days worked within and without New York and

days worked at his office in his Connecticut home for the years in question.

He treated the den in his home as a home office for tax purPoses. He did not

b i l l  the par tnerships for  the use of  that  of f ice.  The den was a lso used for

purposes other  than business operat ions.

11. No partnership returns for the periods in question were offered in

evidence. However, petit ionerts New York State personal income tax returns

indicate that he experienced only losses from his interests in partnerships

for the years at issue. No evidence was adduced regarding an office of a

par tnership,  of  which pet i t ioner  was a par tner ,  outs ide New York,  nor  was

evidence adduced regarding the location or creation of the various partner-

sh ips .

CONCLUSIONS OF LAW

A. That sect ion

in part ,  as any trade,

partnership.

703(a) of the Tax Law defines an

business or occupation engaged

unincorporated business'

in by an individual or
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B. That the shopping centers, though leased and managed by petit ioner'

were the real property of several partnerships and, as such, do not come

with in the provis ions of  subdiv is ion (e)  of  sect ion 703 of  the Tax Law.

C.  That  the unincorporated business act iv i t ies of  pet i t ioner  Jay H.

Chananie, as a sale proprietor, were conducted from an office in New York,

which const i tu ted a regular  p lace of  business,  and that  the ut i l izat ion of  the

den in hi-s Connecticut home did not constitute a regular place of business in

another  s tat .e.

D.  That  the a l locat ion of  the excess of  unincorporated business gross

income over the unincorporated business deductions of, an unincorporated busi-

ness (carried on both within and without New York) is all allocable to New

York, where the unincorporated business has no regular place of business out-

s ide New York State (sect ion 703(a)  of  the Tax Law).

e. That petit. ioners are nonresidents of New York.

F. Ttlat sectLon 632 of the Tax Law provides, in part, that the New York

adjusted gross income of a nonresident individual includes all i tems of income,

gain, loss and deduction, to the extent such items are derived from New York

sources, and that. income from New York sources includes income attributable to

a business or occupation carried on in New York.

G.  That  sect ion 632(c)  of  the Tax Law provides that  i f  a  business or

occupation is carried on partly within and partly without New York, t,he appor-

tionment and allocation of items of income, gain, loss and deductions derived

from or connected with New York sources shall be determined r:nder regulations

of the Tax Conmission.
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H. That 20 NYCRR 131.4(a) provides that a business or occupat ion is

carried on within New York by a nonresident:

. . .when he occupies, has, maintains or operates desk
room, an off ice, . . .where his affairs are systematical- ly
and regulatLy carried on, notwi"thstanding the occasional
consumption of isolated transact ions without the State.
This definition is not exclusive. Business is carried
on within the State if activities within the State in
connection rnrlth the business are conducted in this State
with a fair  measure of pennanency and cont inui ty. . .  I f
a taxpayer pursues an undertaking continuously as one
relying on the profit therefrom for his income or part
thereof,  he is carrying on a business or occupat ion.. . .

I .  That  20  NYCRR 131.11  prov ides :

A business.. .  or occupat i-on (as dist inguished from per-
sonal services as an employee) i"s carried on by a non-
resident wholly within this State when the activities
described in subdivis ion (a) of sect ion 131.4 are carr ied
on solely within this State and no such activities are
carried on outside of this State, even though the non-
resident or his representative travel-s outside of the
State for purposes of buying, selling, financing or
performing any duties in connection with the business'
even though sales may be made tor or services performed
for,  or on behalf  of ,  persons or corporat ions located
outside of the State. If a nonresident individual car-
r ies on a business.. .or occupat ion whol l -y within this
State all his items of income, gain, loss and deductions
attributable to the business are derived from or connect-
ed with New York sources.

J. That the petiti-ons of Jay H. Chananie individually and of Jay H.

Chananie and Gloria S. Chananie ate denied and the Notice of Deficiency issued

to  both pet i t ioners

to pet i t ioner  Jay H.

susta ined.

on November 25, L974 and the notices of deficiency issued

Chananie on July 29, 1974 and November 25, L974 are

DATED: Albany, New York

MAR 1 4 1980

COMMISSIONER


