
STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert & Marv Carlino

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Year 7974.

State of New York

County of Albany

Jay Vredenburg, being duly

of the Department of Taxat ion and

23rd  day  o f  May,  1980,  he  served

upon Robert  & Mary Carl ino, the

enclosing a true copy thereof in

fo l lows:

AFFIDAVIT OI'MAIIING

sworn, deposes and says that he is an employee

Finance, over 18 years of age, and that on the

the within nol ice of Decision by cert i f ied mai l

pet i t ioner in the within proceeding, by

a securely sealed postpaid wrapper addressed as

Robert & Mary Carl ino

Brant  Lake,  NY 12815
and by deposit ing same enclosed in a postpaid

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COHMISSION

In the Matter of the petition

o f

Robert  & Marv Carl ino

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Year L974.

Atr'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23td day of May, 1980, he served the within not ice of Decision by cert i f ied mai l
upon the representati-ve of the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Si rs
Tell ing & Potter
209 Montcalm St.
Ticonderogd, Ny 12883

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of Ner+ york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

23rd day of  May,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lTay 23, 1980

Robert & Mary Carl ino
Brant Lake, NY 12815

D e a r  M r .  &  M r s .  C a r l i n o :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 5gO of the Tax Law, any proceeding in court  to revier*
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12?27
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Tell ing & Potter
209 Montcalm St.
T iconderoBa,  W 12883
Taxing Bureau's Representative



STATE OF NEI{ YORK

STATE TAX COMMISSION

I r r  t h e  M a t t e r  o f  t h e  P e t i t i o n

o f

CARLINO I'I,ARKET

f o r  R e d e t e r m i n a t i o n  o f  a  D e f i c i e n c y  o r :
fo r  Refund o f  Un incorpora ted  Bus iness
Tax under  Ar t i c le  23  o f  the  Tax  Law fo r
t h e  Y e a r  1 9 7 4 .

DECISION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GEORGE CARLINO AND MARGARET CARTINO

for  Redeterminat ion  o f  a  Def ic iency  or
{ o r  R e f u n d  o f  P e r s o n a l  I n c o m e  T a x  u n d e r
A r t i c l e  2 2  o f  t h e  T a x  L a w  f o r  t h e  Y e a r
1 9 7 4 .

DECISION

In  L t re  I laLLer  o f  Lhe Pet i t ion

o r

ROBERT CARIIN0 and }IARY CARLINO

for  Redeterminat ion  o f  a  Def ic iency  or
fo r  Refund o f  Persona l  fncome Tax  under
Ar t i c le  22  o f  the  Tax  Law fo r  the  Year
r97  4 .

DECISION

Pet i t ioners ,  Car l ino  Marke t ,  George Car l ino  and Margare t  Car l ino  and

R o b e r t  C a r : l i n o  a n d  M a r y  C a r l i n o ,  a l I  l o c a t e d  i n  B r a n t  L a k e ,  N e w  Y o r k  1 2 8 1 5 ,

f i lec l  pe t i t ions  fo r  redeterminat ion  o f  de f ic ienc ies  or  fo r  re fund o f  persona l

income and un incorpora ted  bus iness  taxes  under  Ar t i c les  22  and 23  o f  che  Tax

L a w  f o r  t h e  y e a r  1 9 7 4  ( F i l e  N o s .  2 0 5 5 8 , 2 0 5 5 9 ,  a n d  2 0 5 6 0 ) .

On Jv Iy  24 ,  7979,  pe t i t ioners  adv ised the  Sta te  Tax  Commiss ion ,  in  wr i t . ing ,

tha t  they  des i red  to  wa ive  a  smal l  c la ims hear ing  and to  submi t  the  case to
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the  Sta te  Tax  Comnr iss ion ,  based on  the  en t i re  record  conta ined in  the  f i le .

ISSUE

W h e l h e r  a d d i L i o n a l  s a l e s  t a x  p a i d  b y  C a r l i n o t s  M a r k e l ,  a s  t h e  r e s u l t  o f  a

s a l e s  t a x  a u d i t ,  i s  a  p r o p e r  p a r t n e r s h i p  c i e d u c t i o n .

I]NDII!q-!I-T4II
1 .  P e t i t i o n e r ,  C a r l i n o  M a r k e L ,  a  r e t a i l  g r o c e r y  s t o r e ,  t i m e l y  f i l e d  a

New York  S ta te  Par tnersh ip  Return  fo r  7974.  On sa id  re tu rn ,  pe t i t ioner  c la imed

a deduct ion  fo r  a  sa les  tax  assessment ,  pa id  as  the  resu l t  o f  a  sa les  tax

a u d i L  f o r  t h e  p e r i o d s  e n d i n g  A u g u s t  3 1 ,  1 9 7 1  t h r o u g h  M a y  3 1 ,  1 9 7 4 .  T h e  a m o u n t

c l a i m e d  w a s  $ 1 5 , 1 6 5 . 0 0 ,  w h i c h  c o n s i s t e d  o f  a d d i t i o n a l  s a l e s  t a x  o f  $ 1 2 , 7 5 0 . 0 0

a n d  i n t e r e s t  o f  $ 2 , 4 1 5 . 0 0 .  S c h e d u l e  U - D  w a s  p r e p a r e d ,  b u t  n o  u n i n c o r p o r a t e d

bus iness  tax  was due s ince  the  exempt ion  was gr :ea ter  than the  ne t  income

r e p o r L e d .  P e t i t i o n e r s ,  G e o r g e  a n d  M a r g a r e t  C a r l i n o  a n d  R o b e r t  a n d  M a r y  C a r l i n o ,

L in re ly  f  i  led  New York  S ta te  inc -ome tax  r :es i  dent  re tu rns  fo r  1974 where in

George Car l ino  and RoberL  Car l ino  each reporLed the i r  d is t r ibu t ive  shares  f rom

t h e  p a r t n e r s h i p ,  C a r l i n o  M a r k e t ,  i n  w h i c h  t h e y  s h a r e d  p r o f i t . s  a n d  l o s s e s

e q u a  1  l y .

2 .  O n  M a r c h  3 0 ,  1 9 7 7 ,  t h e  A u d j . t  D i v i s i o n  i s s u e d  a  S t a t e m e n t  o f  A u d i t

Changes to  Car l - ino  Marke t  where in  the  deduct ion  c la imed fo r  sa les  tax  o f

$ 1 2 , 7 5 0 . 0 0  w a s  d i s a l l o w e d  a s  a n  " i n p r o p e r  d e d u c t i . o n " .  A d d i t i o n a l l y ,  b u s i n e s s

i n c o n t e  w a s  i n c r e a s e d  b y  $ 9 , 7 7 4 . 0 0 ,  a s  L h e  r e s u l t  o f  a  c a s h  f f o w  a n a l y s i s  a n d

bus i r ress  expenses  were  reduced by  $224.00 .  Accord ing ly ,  a  Not ice  o f  Def ic iency

w a s  i s s t t e d  a g a i n s t  p e t i t i o n e r ,  C a r l i n o  M a r k e t ,  o n  S e p t e m b e r  2 6 r  7 9 7 7 ,  a s s e r t i n g

u n i n c o r p o r a t e d  b u s i n e s s  t a x  o f  $ 8 2 7 . 0 0 ,  p l u s  i n t e r e s t  o f  $ 1 7 2 . 1 7 ,  f o r  a  t . o t a l -

d u e  o f  $ 9 9 9 . 1 7 .

O n  M a r c h  3 0 ,  7 9 7 7 ,  s t a L e m e n t s  o f  a u d i t  c h a n g e s  w e r e  i s s u e d  t o  p e t i t i o n e r s ,

G e o r g e  a n d  M a r g a r e t  C a r l i n o  a n d  R o b e r t  a n d  M a r y  C a r l i n o ,  w h e r e i n  t h e i r  r e p o r t e d
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New York incomes were increased by 50 percent  o f  Lhe to ta l  par tnership adjustment .

A c c o r d i n S l Y ,  n o t j . c e s  o f  d e f i c i e n c y  w e r e  i s s u e c l  a g a i n s t  e a c h  o n  S e p t e m b e r  2 6 ,

r 917 .

3 .  T h e  i s s u e ,  w i t h  r e s p e c t  t o  t h e  c a s h  f l o w  a n a l y s i s  a d j u s t m e n t ,  w a s

r e s o l v e d  a t  a  p r e - h e a r i n g  c o n f e r e n c e  w h e r e i n  a l l  p a r t i e s  t o  t h e  c o n f e r e n c e

a g r e e d  t o  r e d u c e  s a i d  a d j u s t m e n t  f r o m  $ 9  r 1 7 4 . 0 0  t o  $ 3 , 5 7 6 . 0 0  b a s e d  o n  s u b s t a n -

L i a t i o r t  p r e s e n t e d .  T h e  a d j u s t m e n t  f o r  p e r s o n a l  e x p e n s e s  d i s a l l o w e d ,  i n  t h e

amoun t  o f  $224 .0A ,  was  p rev ious l y  conceded  by  pe t i t i one rs .  The  rema in ing

un r :eso l ved  i ssue  i s  t he  deduc t , i b i t i t y  o f  t he  sa les  t axes  pa id  as  t he  resu l t  o f

a  s a  I r : s  t a x  a u d i t  a s s e s s m e n t .

4  .  Pe t i  t i one r : s  con tende< l  t ha  t  t he  adc l i  t i ona l  sa les  t ax  assessed  was  no t

co l l ec ted  due  to  t he i r  f a i l u re  t o  p rope r l y  i n te rp r :e t  t he  l aw  as  t o  t he  t axab i l i t v

o f  i t e m s  w h i c h  t h e y  s o l d  i n  t h e  g r o c e r y  s t o r e .  T h e  s a l e s  t a x  a s s e s s m e n t  w a s

b a s e r  o n  L h e  a p p l i c a t i o n  o f  a  t a x a b l e  p u r c h a s e  p e r c e n t a g e  t o  t h e  s a l e s  r e p o r t e d .

P e L i  L  i c ' r t t e r s  c o n t e n d e d  t h a t  t h e  a s s e s s e d  s a l e s  t a x e s  p a i d  c o n s t i t u t e d  a  d e d u c t i b l e ,

o r d i n a r y  a n d  n e c e s s a r y  b u s i n e s s  e x p e n s e  s i n c e  t h e  a s s e s s m e n t  w a s  p a i d  f r o m  t h e

pa r tne rsh ip ' s  f unds  and  i t  was  imposs ib le  t o  i den t i f y  and  recove r  t he  t ax  f r om

s p e c i  f  i . c  c u s L o m e r s .

5 .  I ' he  Aud i t  D i v i s i on  de te rm ined  tha t  t he  sa les  t axes  a t  i s sue  were  no t

i n c l u d e d  i n  t h e  g r o s s  r e c e i p t s  o f  t h e  b u s i n e s s .

6 '  ' f h e  
A u d i L  D i v i s i o n  n t a i n L a i r r e d  t h a l  L h e  s a l e s  L a x  a s s e s s m e n L  w a s  b a s e d

o n  s a l e s  L a x  c o l l e c L e d  b y  p e t i t i o n e r  b u L  n o t  r e m i t t e d  t o  t h e  S t a t e .  T h e

r e c o r d  d o e s  n o t  i n d i c a l e  w h e t h e r  o r  n o t  t h e  s a l e s  L a x e s  a t  i s s u e  w e r e  a c t u a l l v

c o l l e c t e d  b y  p e t i t i o n e r ,  C a r l i n o  M a r k e t .

CONCTUSIONS OF LAW

A .  T h a t  p e t i t i o n e r ,  C a r l i n o  M a r k e t ,  h a s  n o t  s u s t a i n e d  i t s  b u r d e n  o f

p roo f  requ i red  unde r  sec t i on  689 (e )  o f  t he  Tax  Law to  show tha t  t he  add i t i ona l
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sa fes  taxes  assessed  and  pa id  were  noL  co l l ec ted  f rom i t s  cus t .omers .  conse -
r l u e n t . ) y '  t h e  s a l e s  L a x e s  a t  i s s u e  a r e  n o t  r l e r l r r c t i t r l e .  T h e  r l u e s t i o n  a s  t o

w h e L l t e r  s a i d  L a x e s  w o u l d  b e  d e d u c L i b r e  i f ,  i n  f a c ! ,  t h e y  w e r e  n o t  c o r r e c t e d ,
j . s ,  a L  t h i s  t i m e ,  m o o t .

B '  T h a t  t h e  p e t i L i o r r s  o f  c a r l i n o  M a r k c ' L ,  G e o r g e  c a r l i n o  a n d  M a r g a r e t

ca r l i no '  and  Rober t  ca r l i no  and  Mary  ca r r i no  a re  g ran ted  to  Lhe  ex ten t  o f  t he

ad jus tmen t  rega rd ing  the  cash  f l ow  ana l ys i s  ag reed  on  du r i ng  a  p re -hea r i ng

c o n f e r e n c e  p u r s u a n t  t o  F i n d i n g  o f  F a c t r t 3 "  s u p r a .  T h a t  t h e  A u d i t  D i v i s i o n  i s

he reby  d i rec ted  to  mod i f y  acco rd ing ty  t he  no t i ces  o f  de f i c i ency  i ssued  sep tember  26 ,
1 9 7 7 ;  a n d  t h a t ,  e x c e p t  a s  s o  g r a n t e d .  t h e  p e t i t i o n s  a r e  i n  a r 1  o t h e r  r e s p e c t s

d e n i e d .

DATED: Albany,  New York srarn , r .Av n^MMr.crnrr

MAY ',23 1980
STATE TAX COMMISSION


