
STATE OT NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

George & Margaret Carl ino

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1974.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon George & Margaret Carl ino, the pet i t ioner in the within proceeding, by
enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

George & Margaret Carl ino

Brant  Lake,  My 12915
and by deposit ing sane enclosed 1n a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper
pet . i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herei-n

is the last known address of the



STATE OF NEI,il YORK
STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

George & Margaret Carl ino

AI'FIDAVIT OF MAITING
for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  7974.

of a Def ic iency or a Revision

or a Refund of

the Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of Uay, 1980, he served the within not i .ce of Decision by cert i f ied mai l
upon the representat ive of the pet i t ioner in the within proceeding, by

enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Tel l ing & Pot ter ,  pC
209 Montcal_m St.
T iconderogd,  Ny 12983

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postal service within the state of New york.

That deponent further says that the said addressee is the represenLative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of the pet i t ioner.

Sworn to before rne this

23rd  day  o f  May,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

llay 23, 1980

George & l{argaret Carlino
Brant Lake, MY 12815

D e a r  M r .  &  M r s .  C a r l i n o :

Please take not ice of the Decisi .on of the State Tax Comnission enclosed
herewith.

You have nort exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Conmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

cc :  Pet i t ioner ts  Representa t ive
TeI I ing  & Pot te r ,  PC
209 Montcalm St.
Ticonderoga, NY 12883
Taxing Bureau's Representat ive



STATE OF NEI{ YORK

STATE TAX CO}I}IISSION

I n  t h e  l l a t t e r  o f  t h e  P e t i t i o n

o f

CARTINO MARKET

fo r  Redebe rm ina t i on  o f  a  De f i c i ency  o r
fo r  Re fund  o f  Un inco rpo ra ted  Bus iness
Tax  unde r :  A r t i c l e  23  o f  t he  Tax  Law fo r
L l re  Yea  r  1914  .

DECISION

In  the  Mat te r  o f  the  Pet i t ion

o f

GEORGE CARLINO AND I..IARGARXT CARIiNO

f o r  R e d e t e r m i n a t i o n  o f  a  D e f i c i e n c y  o r
fo r  Refund o f  Persona l  Income Tax  under
A r t i c l e  2 2  o f  L h e  T a x  L a w  f o r  t h e  y e a r
1 9 7 4 .

DECISION

I n  t h e  M a t t e r  o f  t h e  P e t i t i o r r

O I

ROiIERT CARIINO and MARy CARLINO

fo r :  Rede te rm ina t i on  o f  a  De f i c i ency  o r
fo r  Re fund  o f  Pe rsona l  I ncome Tax  unde r
A r t i c l e  22  o f  Lhe  Tax  Law fo r  t he  yea r
797  4 .

DECISION

Pet i t ioners ,  Car l ino  Marke t ,  George Car l ino  and Margare t  Car l ino  and

R o b e r L  C a r l i n o  a n d  M a r y  C a r l i n o ,  a l l  l o c a t e d  i n  B r a n t  L a k e ,  N e w  Y o r k  1 2 8 1 5 ,

f i led  pe t i t ions  fo r  redeterminat ion  o f  de f ic ienc ies  or  fo r  re fund o f  persona l

income and un incorporaLed bus iness  taxes  under  Ar t i c les  22  and 23  o f  the  Tax

L a w  f o r  t h e  y e a r  1 9 7 4  ( F i l e  N o s .  2 0 5 5 8 , 2 0 5 5 9 ,  a n d  2 0 5 6 0 ) .

0 n  J u l y  2 4 ,  1 9 7 9 ,  p e t i t i o n e r s  a d v i s e d  t h e  S L a t e  T a x  C o m m i s s i o n ,  i n  w r i t i n g ,

tha t  they  des i red  to  wa ive  a  smal l  c la ims hear ing  and to  submi t  the  case Lo
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Lhe StaLe Tax  Commiss ion ,  based on  the  en t i re

ISSUE

record  conta ined in  the  f i le .

W h e L h e r  a d d i t i o n a l  s a l e s  t a x  p a i d  b y  C a r l i n o ' s  M a r : k e t ,  a s  t h e  r e s u l t  o f  a

s a l e s  t a x  a u d i t ,  i s  a  p r o p e r  p a r t n e r s h i p  d e d u c t i o n .

uMlqg_0L tAq.r
1 .  P e t i t i o n e r ,  C a r l i n o  M a r k e L ,  a  r e t a i l  g r o c e r y  s r o r e ,  t i m e l y  f i l e d  a

New York  S ta te  Par tnersh ip  Return  fo r  7974.  0n  sa id  re tu rn ,  pe t i t ioner  c la imed

a  d e d u c t i o n  f o r  a  s a l e s  t a x  a s s e s s m e n t ,  p a i d  a s  t h e  r e s u l t  o f  a  s a l e s  t a x

aud i t  fo r  Lhe per iods  end ing  August  31 ,  1971 th rough May 31 ,  1974.  The amount

c l a i m e d  w a s  $ 1 5 ' 1 6 5 . 0 0 ,  w h i c h  c o n s i s t e d  o f  a d d i t i o n a l  s a l e s  t a x  o f  $ 1 2 , 7 5 0 . 0 0

a n d  i n t e r e s t  o f  $ 2 , 4 i 5 . 0 0 .  S c h e d u l e  U - D  w a s  p r e p a r e d ,  b u L  n o  u n i n c o r p o r a t e d

bus iness  tax  was due s ince  the  exempt ion  was grea ter  than the  ne t  income

r e p o r t e d .  P e t i t i o n e r s ,  G e o r g e  a n d  M a r g a r e L  C a r l i n o  a n d  R o b e r t  a n d  M a r v  C a r l i n o .

L ime ly  f  i  1ed  New York  S ta te  income tax  r :es ident  re tu rns  fo r  1974 where in

George Car l ino  and RoberL  Car l ino  each repor ted  Lhe i r  d is t r ibu t ive  shares  f rom

L h e  p a r t n e r s h i p ,  C a r l i n o  M a r k e t ,  i n  w h i c h  t h e y  s h a r e d  p r o f i t s  a n d  l o s s e s

e q u a l l y .

2 .  0 n  } l a r c h  3 0 ,  1 9 7 7  ,  L h e  A u d i t  D i v i s i o n  i s s u e d  a  S t a t e m e n t  o f  A u d i t

Changes Lo  Car l ino  MarkeL where in  Lhe c leduc t ion  c la imed fo r  sa les  tax  o f

$ 1 2 ' 7 5 0 . 0 0  w a s  d i s a l l o w e d  a s  a n  " i m p r o p e r  d e r i u c t i o n " .  A d d i t i o n a l l y ,  b u s i n e s s

i n c o m e  w a s  i n c r e a s e d  b y  $ 9 , 1 7 4 . 0 0 ,  a s  t h e  r e s u l t  o f  a  c a s h  f l o w  a n a l y s i s  a n d

b u s i n e s s  e x p e n s e s  w e r e  r e d u c e d  b y  $ 2 2 4 . 0 0 .  A c c o r d i n g l y ,  a  N o t i c e  o f  D e f i c i e n c y

w a s  i . s s u e d  a g a i n s t  p e t i t i o n e r ,  C a r l i n o  M a r k e t ,  o n  S e p t e m b e r  2 6 ,  L 9 7 7 ,  a s s e r L i n g

u n i n c o r p o r a t e d  b u s i n e s s  t a x  o f  $ 8 2 7 . 0 0 ,  p l u s  i n t e r e s t  o f  $ 1 7 2 . 7 7 ,  f o r  a  t o t a l

d u e  o f  5 9 9 9 . 1 7 .

On March  30 ,  7977,  s ta tements  o f  aud i t  changes v , 'e re  i ssued to  peL i t ioners ,

George and Mar :gare t  Car l ino  and Rober t  and Mary  Car I ino ,  where in  the i r  repor t .ed
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New York  incomes were  inc reased by  50  percenL o f  the  to ta l  par tnersh ip  ad jus tment .

A c c o r c l i n g l y ,  n o L i c e s  o f  d e f i c i e n c y  w e r e  i s s u e d  a g a i n s t  e a c h  o n  S e p t e m b e r  2 6 ,

t 9 1 1  .

3 '  T h e  i s s u e ,  w i L h  r e s p e c t  t o  t h e  c a s h  f l o w  a n a l y s i s  a d j u s t m e n t ,  w a s

r e s o l v e d  a t  a  p r e - h e a r i n g  c o n f e r e n c e  w h e r e i n  a l l  p a r t i e s  t o  t h e  c o n f e r e n c e

a g r e c ' d  t o  r e d u c e  s a i d  a d j u s t m e n t  f r o m  $ 9  r 7 1 4 . 0 0  t o  $ 3 , 5 7 6 . 0 0  b a s e d  o n  s u b s t a n -

L i a t i o n  p r e s e n t e d .  T h e  a d j u s t m e n L  f o r  p e r s o n a l  e x p e n s e s  d i s a l l o w e d ,  i n  t h e

amount  o f  $224.00 ,  was  prev ious ly  conceded by  pe t i - t ioners .  The remain ing

unreso lved issue is  the  deduct ib i l i t y  o f  the  sa les  taxes  pa id  as  the  resu l t  o f

a  s a l e s  L a x  a u d i t  a s s e s s m e n t .

4  '  P e t i L i o n e r s  c o n t e n d e d  t h a t  t h e  a d d i t i o n a l  s a l e s  t a x  a s s e s s e d  w a s  n o t

c o l l e c t e d  d u e  t o  t h e i r  f a i l u r e  t o  p r o p e r l y  i n t e r p r e t  t h e  l a w  a s  t o  t h e  t a x a b i l i t y

o f  i t e m s  w h i c h  t h e y  s o l d  i n  t h e  g r o c e r y  s r o r e .  T h e  s a l e s  t a x  a s s e s s m e n t  v / a s

l lased on  Lhe app l ica t ion  o f  a  Laxab le  pur :chase per :centage to  the  sa les  repor ted .

P e l i t i o n e r s  c o n t e n d e d  t h a t  t h e  a s s e s s e d  s a l e s  t a x e s  p a i d  c o n s t i t u t e d  a  d e d u c t i b l e ,

o rd inary  and necessary  bus iness  expense s ince  the  assessment  was pa id  f rom the

par tnersh ip 's  funds  and i t  was  imposs ib le  to  idenL i fy  and recover  the  tax  f rom

s p e c i f i . c  c u s t o m e r s .

5 .  T h e  A u d i t  D i v i  s i o n  d e t e r r n i n e c l  l h a t  t h e  s a l e s  t a x e s  a t  i s s u e  r d e r e  n o t

i u c l u d e d  i n  t h e  g r o s s  r : e c e i p t s  o f  t h e  b u s i n e s s .

6 .  I h e  A u d i t  D i v i s i o n  m a i n t a i n e t l  t h a t  t h e  s a l e s  t a x  a s s e s s m e n t  w a s  b a s e d

o n  s a l - e s  L a x  c o l l e c t e d  b y  p e t i t i o n e r  b u t  n o t  r e m i t t e d  t o  t h e  S t a t e .  T h e

r e c o r d  d o e s  n o t  i n d i c a t e  w h e t h e r  o r  n o t  t h e  s a l e s  t a x e s  a t  i s s u e  w e r e  a c t u a l l v

c o l l e c L e d  b y  p e t i t i o n e r ,  C a r l i n o  M a r k e t ,

CONCTUSIONS OF IAI,I

A .  That  pe t i t ioner ,  Car l ino  Marke t ,  has  no t  sus ta ined i t s  burden o f

proo f  r :egu i red  under  sec t ion  689(e)  o f  the  Tax  Law to  show tha t  the  add i t iona l
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s a l e s  L a x e s  a s s e s s e d  a n d  p a i d  w e r e  n o t  c o l l e c t e d  f r : o m  i t s  c u s t o m e r s .  C o n s e -

q u e n L I y ,  t h e  s a l e s  t a x e s  a t  i s s u e  a r e  n o L  < l e d u c t i b l e .  T h e  q u e s t i o n  a s  t o

w h e t h e r :  s a i d  L a x e s  w o u l d  b e  d e d u c t i b l e  i f ,  i n  f a c t ,  t h e y  w e r e  n o t  c o l l e c t e d ,

i s ,  a t  t h i s  t i r n e ,  n r o o t .

B '  T h a t  t h e  p e t i t i o n s  o f  C a r l i n o  M a r k e t ,  G e o r g e  C a r l i n o  a n d  M a r g a r e t

Car l ino ,  and Rober t  Car l ino  and Mary  Car l ino  are  gran ted  to  Lhe ex ten t  o f  the

ad jus tment  regard ing  Lhe cash f low ana lys is  agreed on  dur ing  a  p re-hear ing

conference pursuant  to  F ind ing  o f  FacL "3"  supra .  That  the  Aud i t  D iv is ion  is

hereby  d i rec ted  to  mod i fy  accord ing ly  the  no t ices  o f  de f ic iency  issued September  26 ,

1 9 7 1 i ,  a t r d  t h a L ,  e x c e p t  a s  s o  g r a n L e d ,  t h e  p e b i t i o n s  a r e  i n  a l l  o t h e r  r e s p e c t s

d e n i e d .

DATED:  A lbany ,  New York STATE TAX COMMISSION

MAY 2 3 PBO

SSIONER

COMMISSIONER


