
STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Haro ld  (dec 'd )  &  Pear l  Car l in

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1965 -  1970.

l /

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Decision by cert i f ied mai l

upon Harold (dec'd) & Pearl  Carl in,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Haro ld  (dec 'd )  &  pear l -  Car l_ in
742 YlcGJ-ynn pl_.
Cedarhurs t ,  NY 11516

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(posL off ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that.  the said addressee is the pet i t ioner herein

and thaL the address set forth on said wrapper is the last known address of the

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju Iy ,  1980.

AFFIDAVIT OF MAIIING

..- 7
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STATB OF NBId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

H a r o l d  ( d e c ' d )  &  P e a r l  C a r 1 i n

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1965 -  1970.

AT'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th  day  o f  Ju Iy ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Alvin I .  Goidel the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  A l v in  I .  Go ide l
Go ide l ,  Go ide l  &  He l_ fens te in ,  p .C .
I27 John St .
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial deposit.ory) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

a"t7,, '1 i ')
Sworn to before me this 

t
7 th  day  o f  Ju ly ,  1980.

,t*fr,r, I (l &.n-k /



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  7,  1980

H a r o l d  ( d e c ' d )
142 McGlynn Pl.
Cedarhurst,  NY

& Pear l  Car l in

1 1 5 1 6

D e a r  M r s .  C a r l i n :

P1ease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the adninistrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in t'he Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computati-on of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
A lv in  I .  Go ide l
G o i d e l ,  G o i d e l  &  H e l f e n s t e i n ,  p . C .
127 John St .
New York, NY 10038
Taxing Bureau' s Representat ive



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HAROLD CARTIN
(Deceased)

and PEARI CARLIN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Art ic les 22 and 23 of t .he Tax law for
the Years 1965 through 1970.

Pet i t ioners ,  Haro ld  Car I in  (now

McGlynn PIace, Cedarhurst,  New york

at ion of a def ic iency or for refund

business t .axes under Art ic les 22 and

t h r o u g h  1 9 7 0  ( F i l e  N o .  1 3 1 0 5 ) .

DECISION

deceased)  and Pear l  Car l in ,  h is  w i fe ,  742

11516,  f i led  a  pe t i t ion  fo r  redetermin-

of personal income and unincorporated

23 of the Tax Law for the vears 1965

A formal hearing was held before Harvey Baum, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  December  19 ,  7971 a t -  2 :45  P.M.  Pet i t ioners  appeared by  Go ider ,

G o i d e 1  &  H e l f e n s t e i n ,  P . c .  ( A l v i n  S .  G o i d e l ,  E s q . ,  o f  c o u n s e l ) .  T h e  I n c o m e

Tax Bureau appeared by  Peter  Cro t ty ,  Esq.  (Laurence Stevens ,  Esq. ,  o f  counse l ) .

The part ies agreed to have this matter submitted to the State Tax Commission

for a decision, without the necessity of cal l ing witnesses to test i fy with

respect thereto. The representat ive for the Audit  Divis ion prepared quest ions

and the attorney for pet i t i .oners submitted answers thereto, sworn to by pet i t ioner

Pear l  Car l in .

After considering the ent ire record contained herein, the Commission

renders  the  fo l low ing  dec is ion .
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ISSUE

WheLher pet i t ioners ldere subject to unincorporated business tax during

the  years  a t  i ssue.

FINDINGS OF FACT

1. Harold and Pearl  Carl in f i led New York State income tax resident

returns for the years 1965 through 1970. Harold Carl in did not f i le unincorpor-

a ted  bus iness  tax  re tu rns  fo r  sa id  years .

2. The Internal Revenue Service audited the Federal  income tax returns

of  Haro ld  and Pear l  Car l in  fo r  1965,7967 and 1968,  and made ad jus tments

increasing the anount of taxes due for said years. Mr. and Mrs. Carl in did

not f i le a report  of  changes in Federal  taxable income for the aforementioned

y e a r s .

3. 0n JanuarY 25r 7972, the fncome Tax Bureau issued a Statement of

Audit  Changes against Harold and Pearl  Carl in.  Said Statement imposed addit ional

persona l  income tax  fo r  1965,  1967 and 1968,  based on  ad jus tments  wh ich  were

made to conform with the audit  of  their  Federal  income tax returns, in the

r e s p e c t i v e  a m o u n t s  o f  $ 1  , 3 3 3 . 2 9 ,  $ 1 , 7 5 3 . 7 2  a n d  $ 1 r 9 A 2 . 7 7 .  I n  a d d i t i o n ,  u n i n c o r -

porated business income tax was imposed for 1965 through 1970 in the amount of

$16,470.88 ,  exc lus ive  o f  pena l ty  and in te res t .  Accord ing ly ,  the  Income Tax

Bureau issued a Not ice of Def ic iency against Harold and Pearl  Carl in for the

years 1965 through 1970 in the amount of $33,575.41, including penalty and

in te res t .  Mr .  and Mrs .  Car l in  t ime ly  f i led  a  pe t i t ion  w i th  respec t  there to .

Pet i t ioners  ra ised  no  ob jec t ion  w i th  respec t  to  the  de f ic iency  o f  add i t iona l

personal income tax.

4. During the years at issue, Harold Carl in v/as a sales represenlat ive

Rand Produc ts ,  v ic i ' s ,  rnc .  and Kn igh t  S l ipper  co . ,  se l l ing  lad ies '  shoes

sl ippers on a cornmissi-on basis only.  He received a weekly draw against

for

and
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commiss ions ,  wh ich  draw never  exceeded sa id  commiss ions .  Mr .  Car l in 's  te r r i to ry

included the south and southwest port ions of the United States. Mr. Carl in

also sold to var ious chain stores which had their  buying off ices in New York City.

5. Mr. Carl in was not compensated for any expenses which he incurred in

connect ion  w i th  h is  sares  acL iv i t ies  on  beha l f  o f  h is  p r inc ipa ls .

6. None of his pr incipals withheld Federal  or New York State income

taxes on the commission payments to Mr. Carl in,  nor did they deduct social

securi ty taxes on these payments.

7. There was no agreement between the pr incipals as to the divis ion of

M r .  C a r l i n ' s  t i m e .

B. During the years at issue, the

v is ion  and cont ro l  over  Haro ld  Car l in 's

9 .  Pear l  Car l in  Fras  noL engaged

i s s u e .

pr incipals did not exercise any super-

sa les  rou t ine .

in any business during the years at

h is  p r inc ipa ls

regu lar  bus iness

accordance with

10. Pet i t ioner Pearl  Carl in contends that the Tax Law as appl ied by the

Department of Taxat ion and f inance is unconst i tut ional.

CONCI,USIONS OF tAW

A. That Pearl  Carl in was not subject to unincorporated business tax

during the years in issue.

B. That dur ing the years 1965 through 1970, Harold Carl in was an independent

contractor and not an employee, within the meaning and intent of  sect ion 703

of  the  Tax  Law.  (Mat te r  o f  l iberman v .  Ga l lman,  41  N.Y.2d  775;  Mat te r  o f

Fr ishman v.  New York State Tax Commiss ion,  mot .  for  Iv .  to  app.  den.  27 N.Y.zd

4 8 3 .  )

C. That income received by pet i t ioner Harold Carl in from

during the years 1965 through 1970, const i tuted income from his

act iv i t ies and was not compensaLion received as an employee in
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the meaning and intent of section 703(b) of the Tax law. (Matter of Feld v.

G a r l m a n ,  4 1  A . D . 2 d  8 B z 1  M a f t e r  o f  N a r o f f  v .  T u l l y ,  5 5  A . D . 2 d  7 5 5 . )

D. That commission income which Harold Carl in received from the pr incipals

represented by him, in the sale of ladies'  shoes and sl ippers during the years

1965 through I970, const i tuted income subject to unincorporated business tax,

within the meaning and intent of  sect ions 7OI and f03(a) of the Tax Law.

(Ma t te r  o f  B r i t t on  v .  s ta te  Tax  commiss ion ,  22  A .D .2d  gB7 ,  a f fd .  19  N .y .2d

6 1 3 ;  M a t t e r  o f  H a r d y  v .  M u r p h y , 2 9  A . D . 2 d  1 0 3 B . )

E. That Pearl  Carl in is l iable for the addit ional personal income tax

for 1965 '  1967 and 1968, and is not personal ly l iable for any unincorporated

bus iness  tax  fo r  the  years  1965 th rough 1970.

F. That the const i tut ional i ty of  the laws of the State of New York is

presumed by the New York State Tax Commission. There is no jur isdict ion at

the administrat ive level to declare such raws unconst i tut ional.

G. That the pet i t ion of Harold Carl in (now deceased) and Pearl  Carl in is

granted to the extent.  indicated in Conclusions of law t 'A" and t 'E";  and that,

except  as  so  gran ted ,  the  pe t i t ion  is  in  a r r  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

.iul 0 7 lgg0

COMI'IISSIONER


