
STATE OF NEIC YORK
STATE TAX COMUISSION

In the Matter

James Callaway

the Pet i t iono f

o f

AIT'IDAVIT OF I{AILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years 1970 & 1"971..

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over L8 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

nai l  upon Jarnes Cal laway, the pet i t ioner in the within proceedinS, by enclosing

a true copy thereof in a securely sealed postpaid h'rapper addressed as fol lows:

James Callaway
605 Park Ave.
New York, NY 10021

and by deposit ing same enclosed in a postpaid

(post off ice or off icial- depository) under the

United StaLes Postal Service within the State

That deponent further says that the said

and that the address set forth on said r{rrapper

pet i t ioner .

$worn to before ne this

3rd  day  o f  October ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

I
I



STATE OF NEW YORK
STATE TN( COI-IMISSION

fn Lhe Matter of the Pet i t ion

o f

James Callaway

AFFIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the Years 1970

of a Def ic iency or a Revision

or a Refund of

the Tax Law

&  1 9 7 1 .

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  A. Jacobs, Esq. the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Robert  A.  Jacobs, Ese.
Milgrim Thomajan & Jacobs, PC
25 Broadway
New York, NY l-0004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before rne this

3rd  day  o f  0c tober ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  3 ,  1980

Jarnes Cal-laway
605 Park Ave.
New York, NY 10021

Dear Mr. Cal laway:

Please take not ice of the Decision of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, aoy proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Rober t .  A .  Jacobs ,  Esq.
Milgr im Thomajan & Jacobs, PC
25 Broadway
New York, NY 10004
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TN( COM},IISSION

In the Matter of the Petition

o f

JA}IES CALLAWAY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1 9 7 0  a n d  1 9 7 1 .

DECISION

Peti t ioner,  James Cal laway, 505 Park Avenue, New York, New York 10021'

f i led a pet i t ion for redeterrninat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1970 and 1971 (Fi le

No. 12545).

A formal hearing was held before Edward L. Johnson, Hearing 0ff icer '  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on July 15, L977 aE 11:30 A.11. Pet i t ioner appeared by Mi lgr im, Thonajan

& Jacobs, PC (Robert  A. Jacobs, Esq.,  of  counsel) .  The Audit  Divis ion appeared

by  Peter  Cro t ty ,  Esq.  ( f rw in  levy ,  Esq. ,  o f  counse l ) .

ISSTJE

Idhether pet i t ioner should be held personal ly

State income taxes withheld by Mantle Men & Namath

Temporar ies ,  fnc .  fo r  L970 and 1971.

FINDINGS OF FACT

liab1e for unpaid New York

G i r l s ,  I n c .  a n d  b Y  M . M . N . G .

vice-president of Mantle Men & Namath

signed and f i led with the fncome Tax

Returns of New York State Personal

for per iods i 'n 1977, ending with a

None of these returns was accompanied

1 .

G i r l s ,

Bureau

Income

t t F i na l t t

Peti t ioner,  James Cal laway, as

Inc. (hereinafter "Mantle Men")

several  Employer 's Semi-Monthly

Tax Withheld (Form IT-2101, SM)

re turn  da ted  October  28 ,  1971.
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by remit't 'ance of the income tax shown to be due on the return. These returns

were for Employer No. 13-2637532, Mant1e Men.

2. On March 25, 1974, the Income Tax Bureau issued a Not ice of Def ic iency,

assessing pet i t ioner,  James Cal laway, the sum of $2 1277.32 as a penalty under

sect ion 085(g) of the Tax Law. This penalty was detaired as fol lows:

I{IITHHOLDING TAX PERIOD AMOI]NT

Re:  Mant le  Menrs ,  Employer rs  Acc t .  No.  13-2637532

3. On March 25, 7974, the fncome Tax Bureau issued a Not ice of Def ic iency

assess ing  pe t i t ioner ,  James Ca l laway,  the  sum o f  $32 1612.34  as  a  pena l ty  under

section 085(g) of the Tax Law, relating to the nonpayrurent of income taxes

wi thhe ld  by  M.M.N.G.  Tenporar ies ,  Inc .  (here ina f te r  "MMNG")  fo r  1970 and 1971.

The Ernployer 's Acct.  No. was L3-2659340 and the penalty was i temized as fol lows:

IIIITIIHOU)ING TAX PERIOD AMOI]NT

4 / L  t o  6 / 3 0 / 7 L
7 l L  t o  7 / 3 t / 7 I
9 / L  r o  9 / 3 0 / 7 L
Period 1971 Balance due

TOTAI, DI]E

$ 429.12
402 .50

1 ,115 .10
330 .60

$2 ,277  . 32

$  8 , 5 4 7 . 2 0
526.16

2 3  , 5 3 8  .  9 8

$32,672.34

(as assessed by the Income Tax Bureau)

1970 Balance due
1 0 / 1  t o  L O / 3 1 / 7 1
1971 Balance due

TOTAI DUE

4. The amounts alleged to be due

have not been paid.

5. On June 18, 1974, pet i t ioner,  James Cal laway, f i led a pet i t ion for

redeterminat ion of the assessed def ic iency, al leging therein, that al though

pet i t ioner had been a corporate off icer,  the responsibi l i t ies for col lect ing,

accounting for and paying over the taxes in question were in the hands of

o thers .  He aver red  tha t  pe t i t ioner ,  James Ca l laway,  had no t  been " . . .a  person
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who is under a duty to perform the act in respect of which the violat ion

occurs" '  nor did he intent ional ly,  consciously and voluntar i ly act in the

nonpaJ[nent of the income tax withheld.

6. Mantle Men was a corporat ion which was formed, owned and control led

by  Lo is  Ho l land ca l laway,  rnc .  (here ina f te r  , 'Lo is ,  rnc . " ) ,  an  adver t i s ing

agency. The company' apparent ly establ ished to exploi t  the then celebrated

names of Mickey Mantle and Joe Namath, vras engaged in the business of placing

personnel on a permanent basis.  Ear1y in May, lg7T, Mantle Men hired a man

who was an expert  in the f ie ld of placing temporary personnel and formed the

MMNG Corporation. Melvyn A. Lischin (the one man in the three corporations

who knew the temporary employment business) recrui ted personnel and general ly

h a n d l e d  l t s a l e s t t .

7. Col lect ions and disbursements for both Mantle Men and MMNG were

handled and control led by Edgar Rohan, Comptrol ler of  Lois,  Inc. and by James

Cal laway, President of lo is,  Inc. Al l  checks vrere required to be signed by

Edgar Rohan. Any one of several  other off icers of ei ther Mantle Men or MMNG

could be the other signatory,

8. Throughout 1970 and unt i l  October,  7971, when these corporat ions

ceased doing business, both Mantle Men and MMNG were in a strained cash-f low

situat ion; they were del inquent in paying Federal  income withholding taxes.

Installment paJrment arrangements with the Internal Revenue Service were made

intermit tent ly by Edgar Rohan and James Cal laway of Lois,  Inc. for the subsidiary

corporat ions, Mant1e Men and MHNG. They determined what creditors were to be

paid and when,

9. 0n JanuarY 28, L972, an involuntary pet i t ion in bankruptcy was f i led

against both Mantle Men and MMNG in the United States Distr ict  Court  for the

Southern Distr ict  of  New York.
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CONCLUSIONS OF TAW

A. That pet i t ioner,  James Cal laway, was a person rnder a duty to col lect,

truthfully account for and pay over the tax imposed by the New York Tax Law.

He was the president of the parent f i rm, Lois Hol land Cal laway, Inc.,  as wel l

as an act ive corporate off icer in both Mantle Men and MMNG subsidiary corporat ions.

B. That pet i t ioner,  James Cal laway, did wiI l fu l ly fai l  to pay over to

the fncorne Tax Bureau, New York State income taxes withheldl  and therefore, is

l iabre for the penalty provided for in sect ion 6s5(c) of the Tax Law.

C. That the pet i t ion of James Cal laway is denied and the not ices of

def ic iency dated l larch 25, 7974 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

ocT 0 3 1980


