
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter Lhe Petit ion

Bernard P. Brennan

and Al ice Brennan

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax law

for the Years 1971 - 1974.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Bernard P. Brennan, and Al ice Brennan, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Bernard P. Brennan
and Alice Brennan
39 Haviland Ave.
Glens FaLls ,  NY 12801

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta1 Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me th is

28th day of  November,  1980.

o f

o f

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEh' YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Bernard P.  Brennan

and Alice Brennan

for  Redetern inat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal fncome & UBT

under Ar t ic le  22 & 23 of  the Tax Law

AFFIDAVIT OF MAILING

for  the  Years  1971 -  1974.

State of  New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Robert  J .  McGavisk the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Robert J. McGavisk
121  Map le  S t .
G lens  Fa l l s ,  Ny  12801

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petit ione

Sworn

28 th

to before me th is

day of  November,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Bernard P.  Brennan
and Al ice Brennan
39 Havi land Ave.
G lens  Fa l l s ,  NY  12801

Dear  Mr .  &  Mrs .  B rennan :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative leveI.
Pursuant  to sect ion(s)  690 & 722 of  the Tax law,  any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

cc:  Pet i t ioner 's  Representa t ive
Robert J.  McGavisk
1 2 1  M a p l e  S t .
G lens  Fa l l s ,  NY 12801
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ions

BERNARD P. BRENNAN
and

ATICE BRENNAN

for Redeterminat ion of Def ic iencies or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the Years 1969, 1971 through 1974.

DECISION

Peti t ioners, Bernard P. Brennan and Al ice Brennan, 39 Havi land Avenue,

Glens Fal ls,  New York 12801, f i led pet i t ions for redeterminat ion of a def ic iency

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax Law for the years L959, 1971 through 1974 (Fi le

Nos. L7684 and 22991).

A smal l  c laims hearing was held before Carl  P. Lrr ight,  Hearing Off icer,

at the off ices of the State Tax Commission, Bui lding 9, State Campus, Albany,

New York ,  on  March  25 ,  1980 a t  1 :15  P.M.  Pet i t ioner  Bernard  P.  Brennan appeared

with Robert  J.  McGavish. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  (Har ry  Kad ish ,  Esq. .  ,  o f  counse l ) .

ISSI]ES

I.  Whether pet i t ioners properly deducted travel expense and i temized

deductions on their 7969 New York State income tax return.

I I .  l {hether the income derived from pet i t ioner Bernard P. Brennan's

act iv i t ies as a hearing aid salesman during 1969 and 7977 through 1974 is

subject to unincorporated business tax.

o f

o f
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FINDINGS OF FACTS

1. Pet i t ioner Bernard P. Brennan and his wife,  Al ice Brennan, f i led

joint New York State income tax returns for 1969 and 1971 through 1974 and

reported business income from his act iv i t ies as a hearing aid salesman. Unincor-

porated business tax returns were not f i led for said years.

2. On July 30, 1973, the Income Tax Bureau issued two not ices of def ic iency

for 1969 on which no pet i t ions were f i led. One Notice of Def ic iency was

issued on grounds the pet i t ioners did not substant iate their  t ravel expenses

and i ternized deduct ions on their  1969 personal income tax return. Accordingly,

i t  asser ted  add i t iona l  persona l  income tax  o f  $666.97 ,  p lus  in te res t  o f  $131.70 ,

fo r  a  to ta l  o f  $798.67 .  The second Not ice  o f  Def ic iency  was issued on  the

grounds that pet i t ioner Bernard P. Brennan's act iv i t ies as a hearing aid

salesman was subject to unincorporated business tax. The Bureau imposed

un incorpora ted  bus iness  tax  o f  $610.85 ,  p lus  in te res t  o f  $72O.62,  fox  a  to ta l

d u e  o f  $ 7 3 f  . 4 7 .

3. Pet i t ioners paid and f i led a claim for refund of personal income and

unincorporated business taxes in the amount of $11672.76 for 7969. 0n August 30,

1976, the Audit  Divis ion issued a Not ice of Disal lohrance.

4. On December 20, L976, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner Bernard P. Brennan for the years 1972 through 1974 assert ing

unincorporated business tax of $364.03, plus interest on income derived from

his act iv i t ies as a hearing aid salesman. A Not ice of Def ic iency was also

issued fo r  1971 in  the  amount  $254.01 ,  p lus  in te res t .

5.  Pet i t ioner Bernard P. Brennan was a salesman for Acoust icon Hearing

Aids (hereinafter "Acoust icon"),  which had i ts main off ice in Glens Fal ls '

New York and branch off ices in Plattsburgh, New York and Rutland, Vermont.

Pet i t ioner worked for Acoust icon during 1969, L972 and through June, L973. He
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was compensated on a commission basis and no taxes were withheld on said

commiss ions .

6, Each business morning, pet i t ioner Bernard P. Brennan would report  at

the main off ice in Glens Fal ls and would be assigned a sales terr i tory for

that day. He would be given a schedule of appointments, which were either

sale or service appointments, which were subject to change by Acoust icon.

Pet i t . ioner was also responsible for the transportat ion of telephone sol ic i tat ion

operators (employees of Acoust icon) to the terr i tory assigned to him that day.

7 .  Pet i t ioner l ,eas provided with samples and al l  sales forms. A11

orders were subject to the terms, condit ions, and approval of  Acoust icon. A11

monies received by pet.itioner from Lhe customers rrrere the property of Acousticon.

8. Pet i t ioner had a cont.ract q ' i th Acoust icon that he would not represent

or sel l  for any other f i r rn.  Acoust icon provided the pet i t ioner with nedical

insurance. Pet i t ioner was not reimbursed for business expenses.

9. For the last hal f  of  1973 and for 1974, the pet i t ioner was employed

by Accredited Hearing Aids (hereinafter "Accredited' f) .  The pet i t ioner was paid

a salary and al l  taxes were withheld. Pet i t ioner was assigned a sales terr i - tory

for each day. He would be given a schedule of appointments and was responsible

to transport  telephone sol ic i tat ion operators (employees of Accredited) to the

terr i tory assigned him that day. Pet i t ioner was provided with samples and al l

sales forms. Al l  orders were subject to the terms, condit ions and approval of

Accredited. Al l  monies received were the property of Accredited.

10. Pet i t ioners were granted an extension of t ime in which to subnit

6sgrrmentary evidence with respect to travel expense and itemized deductions

claimed for 19691 however,  no documeotary evidence was submitted.
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CONCTUSIONS OF tAI,/

A. Pet i t ioners,  Bernard P.  Brennan and Al ice Brennan,  have fa i led to

susta in the burden of  proof  imposed by sect ion 689(e)  of  the Tax l ,aw to show

that they are entit led to a deduction for travel expense and itemized deductions.

Accordingly ,  that  por t ion of  the Not ice of  Disal lo \ rance issued August  30,  1976

is susta ined.

B.  That .  Acoust icon Hear ing Aids ( for  the years 7969,  1971 and through

June, 7973) and Accredited Hearing Aids (for the years July through December

1973 and 1974) exerc ised suf f ic ient  d i rect ion and contro l  over  the pet i t ioner 's

Bernard P.  Brennan act iv i t ies so as to cause h im to be thei r  employee wi th in

the meaning and intent of section 703(b) of the Tax Law.

Accordingly  the income received by pet i t ioner  Bernard P.  Brennan is  not

subject  to  the imposi t ion of  unincorporated business tax wi th in the meaning

and intent  of  sect ion 701 of  the Tax Law. That  the Audi t  Div is ion is  hereby

di rected to modi fy  the Not ice of  Disal lowance issued August  30,  7976 and a l low

the c la im for  refund of  unincorporated business tax,  together  wi th such addiL ionaL

interesL as may be lawful ly  owing.  That  the other  not ices of  def ic iency

issued for  unincorporated business tax are cancel led.

C.  That  the pet i t ions of  Bernard P.  Brennan and Al ice Brennan are

granLed to the extent  ind icated in  Conclus ion of  Law "B",  above;  that ,  except

as so granted,  the pet i t ions are in  a l l  o ther  respects denied.

DATED: Albany, New York

NOV ? 8 reg0
ATE TAX COMMISSION

COMI{ISSIONER

COMMISSIONER


