
STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Paul F. & Jean M. Braun

AFFIDAVIT OF MAITING
for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of Lhe

for  the  Year  1972.

a  Def ic iency

Refund of

Tax law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and that.  on the
4th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon PauI F. & Jean M. Braun, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
fo l lows:

Paul F.  & Jean M. Braun
113 E.  Jackson St .
Palmyra, Ny 14522

and by deposit ing same enclosed in a postpaid
(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

4 th  day  o f  Apr i t ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

.f7



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  4 ,  1980

Paul F. & Jean M. Braun
1 1 3  E .  J a c k s o n  S t .
Palmyra, NY L4522

Dear  Mr .  &  Mrs .  Braun:

Please take not i-ce of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revi-ew at Lhe administrative leve1.
Pursuant to sect ion(s) AgO of the Tax Law, any proceeding in court  to review
an adverse decision by the SLate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive

Taxing Bureau'  s  Representat ive



STATE OF NEI{I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

PAUI F. BMIJN and JEAN M. BRAUN

for  Redeterminat ion of  a Def ic iency or
for Refund of Personal Income Tax under
Art ic le  22 of  the Tax law for  the year
7 9 7 2 .

DECISION

operat ing loss carryback to

made to Braun's Appl iances,

Pet i t ioners ,  Pau l  F .  Braun and Jean M.  Braun,  113 East  Jackson St ree t ,

Palmyra, New York 74522, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

year  1972 (F i le  No.  18741) .

A snal l  c laims hearing was held before Carl  P. I r / r ight,  Hearing Off icer,

at the off ices of the State Tax Comrnission, One Marine Midland PLaza, Roon

1300,  Rochester ,  New York ,  on  Jury  17 ,  L979 a t  9 :15  A.M.  pe t i t ioner ,  pau l  F .

Braun appeared pro se and for his wife,  pet i t ioner Jean M. Braun. The Audit

D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Kathy  L .  Sanderson,  Esq. ,  o f  counse l ) .

ISSUE

Idhether petitioners

1972 which was sustained

I n c .

were ent i t led to a net

when they absorbed loans

FINDINGS OF FACT

1. Pet i t ioners, PauI F. Braun and Jean M. Braun, t imely f i led a joint

New York State fncome Tax Resident Return for 1972. On February 16, L976,

petitioners filed an amended New York State Income Tax Resident Return for

\972 wherein they reported a carryback loss of $241359.61 which was derived

from a loss reported on pet i t . ionersr t imely f i led joint  New York State Income

Tax Resident Return for L975. The amended return resulted in an overpaJrment
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of $2 ,639.58 which pet i t ioners requested be refunded to them.

2 .  On Apr i l  11 ,  L977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  D isa l lowance

for the refund claim of $21539.58 for the taxable year 7972, assert ing that

the loss was an investment of capital  by Paul F. Braun in his whol ly-owned

corporat ion, pr ior to the sale of his capital  stock. That the amount of

$26 '567.37  c la imed as  a  loss  on  loans  on  pe t i t ioners t  1975 Federa l  Form 1040,

which gave r ise to a net operat ing loss should be disal lowed and added to the

basis of the capital  stock sold by pet i t ioner Paul F. Braun, since there was,

no attempt ever made by him to collect these loans from the corporation. No

adjustments were made to pet i t ioners'  1975 New York State Income Tax Resident

Return.

3. In May, 1975' pet i t ioner PauI F. Braun sold his whol ly-owned corporat ion,

Braun 's  App l iances ,  Inc .  (here ina f te r  Braun 's ) .  Par t  o f  the  agreement  fo r  the

sale of Braun's was that the corporat ion was to have no l iabi l i t ies. At the

t ime of the sale, Braun's had on i ts books the fol lowing l iabi l i t ies: accounts

payabre ,  $31569.291 two bank  loans  fo r  the  purchase o f  t rucks ,  $933.11  and

$2 '335-74;  a  bank  loan o f  $91200.00 ;  a  loan f rom the  prev ious  owner  o f  the

s tore ,  $91223.84 ;  a  loan o f  $10 1044.06  f rom pet i t ioner  Pau l  F .  Braun and New

York  Sta te  f ranch ise  tax  l iab i l i t y  o f  g125.00 .

4. Pet i . t ioner Paul F. Braun contended that the loans by him to Braun's

vtere informal in that he would loan the corporation money as need arose and

would be reimbursed by the corporat ion as the cash f low would permit .  He

contended that Braun's paid him interest and that he advanced the corporat ion

as  much as  $22,000.00  a t  any  one t ime.

5 .  A t  the  t ime o f  the  sa le ,  Braun 's  reporLed assets  o f  $81863.73  and

cap i ta l  s tock  o f  $101000.00 ,  w i th  re ta ined earn ings  o f  $361567.31 ,  fo r  a  to ta l

cap i ta l  account  o f  926,567.3 I .
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6. Petit ioners f i led an amended Federal return for

repor ted the net  operat ing loss.  They received a refund

return from the Internal Revenue Service.

1972 on which thev

pursuant to this

CONCIUSIONS OF tAI{

A.  That  payment  of  corporate l iab i l i t ies by pet i t ioner-shareholder ,

pursuant to an agreement to indemnify Braun's against all obligations and

l iabi l i t ies which might  be asser ted against  i t ,  is  to  be t reated as a contr ibu-

t ion to capi ta l  or  as par t  of  the cost  of  the shares,  and as such becomes an

addi t ional  investment  in  the stock.  Since the payments made by pet i t ioners

per ta ined to the Braunrs business and not  pet i t ioners,  they are not  deduct ib le

by pet i t ioners as losses or  ord inary business expense.  Simi lar ly ,  the advances

made by pet i t ioners to the corporat ion are considered a capi ta l  contr ibut ion.

B.  That  pet i t ioners d id not  susta in a net  operat ing loss in  1975 for  the

purpose of  a carryback to L972 wi th in the meaning and intent  of  sect ion !72 of

the Internal Revenue Code.

C.  That  the pet i t ion of  Paul  F.  Braun and Jean M. Braun is  denied and

the Not ice of  Disal lowance issued on Apr i l  11,  7977 is  susta ined.

DATED: Albany, New York STATE TAX COMMISSION

APR 4 1980
STATE TAx COMMISSION

COI"IMISSIONER


