
STATE OF NEIit YORK
STATE TAX COMI'IISSION

In the Matter of the PeLition

o f

Edward & Claire Borkowsky

AFFIDAVIT OF UAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income & UBT

under Art ic le 22 &,23 of the Tax law

for the Years 1973 L974 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over L8 years of age, and that on the

Fr iday  day  o f  September  21 ,  7979,1980,  he  served the  w i th in  no t ice  o f  Dec is ion

by cert i f ied mai l  upon Edward & Claire Borkowsky, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Edward & Claire Borkowsky
155 E. Mosholu Parkway
Bronx, NY L0467

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that. the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

7979 ,



STATE OT' NEI{ YORK
STATE TAX COM}IISSION

In the Matter of the Petition

o f

Edward & Claire Borkowskv

for Redeterminat j-on of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income & UBT

under Article 22 & 23 of the Tax Law

for  the  Years  1973.  1974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

Friday day of Septenber 21, 1979,1980, he served the within not ice of Decision

by certified mail upon Philip D. Brent the representative of the petitioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr. Phi l ip D. Brent
Brent,  Phi l l ips,  Dranoff  & Davis,
20  Old  Turnp ike  Rd. ,  P .O.  Box  53
Nanuet, I\fY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said errapper is the last

known address of the representative of the petitioner.

Sworn to before ne this

MFIDAVIT OF MAIIING

flay of



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

October  17 ,  1980

Edward & Claire Borkows\r
155 E. Mosholu Parkway
Bronx, NY 10467

Dear Mr. & Mrs. Borkowsky:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to sect ion(s) 6gO & 722 of the Tax law, aay proceeding in court  to
review an adverse deci-sion by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be corunenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decisi-on mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12?27
Phone # (518) 457-6?40

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Phi l ip D. Brent
Brent ,  Ph i l l i ps ,
20 01d Turnpike
Nanuet, NY
Taxing Bureau's

Dranoff  & Davis
R d . ,  P . 0 .  B o x  5 3

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

EDWARD B0RKOWSKY and CLAIRE B0RKOWSKY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 ard 23 of the Tax Law for
the  Years  1973 and 1974.

DECISION

Peti t ioners, Edward Borkowsky and Claire Borkowsky, 155 East Mosholu

Parkway, Bronx, New York, f i led a pet i t ion for redeterninat ion of a def ic iency

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax Law for the years 1973 and 1974 (Fi Ie No. 17259) .

A formal hearing was held before David L. Evans, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on September 21, 7979. Pet i t ioners appeared by Brent,  Phi l l ips, Dranoff

&  Dav is ,  P .C.  (Ph i l ip  D.  Bren t ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared

by  Ra lph  J .  Vecch io ,  Esq.  ( I , J i l l i am Fox ,  Esq. ,  o f  counse l ) .

ISSIIE

I+lhether the pet i t ioners were bona f ide partners, for income tax purposes,

during the years in issue.

FINDINGS OF FACT

1. Pet i t ioners, Edward and Claire Borkowsky, f i led or iginal  New York

State joint  resident returns for the years 7973 and 1974.

2. Pet i t ioner Edward Borkowsky f i led Federal  Schedule "C" forms (Prof i t

or Loss From Business or Profession as a SoIe Proprietorship) for the years

1973 and 1974. Edward Borkowsky f i led or iginal  New York State unincorporated

business tax returns for the vears 1973 and 1974.
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3. 0n Septembex 27, L976, the Audit  Divis ion issued a Statement of Audit

Changes and a Not ice of Def ic iency against Edward BorkowskV, as the result  of

a f ie ld audit ,  imposing addit . ional unincorporated business taxes for the years

1973 and 7974 in the amounts of $101.79 and $709.62, respect ively,  with interest

o f  $32.25 ,  fo r  a  to ta l  o f  $243.66 ,  based upon the  d isa l lowance o f  cer ta in

business expenses deemed Lo be personal.

4.  0n September 27, 1976, the Audit  Divis ion issued a Statement of Audit

Changes and a Not ice of Def ic iency against Edward and Claire Borkowsky for the

years 1973 and L974 imposing addit ional personal income taxes in the amounts

o f  $277.60  and $298.90 ,  respec t ive ly ,  w i th  in te res t  o f  $87.94 ,  fo r  a  to ta l  o f

$664.44, based upon a disal lowance of business expenses deemed to be personal.

5.  0n June 18, L976, pet i t ioners f i led arnended combined income tax

returns and amended partnership returns for the years 1973 and 1974 which

resulted in a refund reguest for each year.

6. On September 27r 1.976, the Audit  Divis ion disal lowed in ful l  pet i t ionersr

claims for refund for the years 1973 and L974.

7. Pet i t ioners t imely f i led pet i t ions with respect to the not ices of

def ic iency for the years 1973 and 1974 and with respect to the disal lowance of

their  c laims for refund for the vears 1973 and 7974.

8. Pet i t ioner Edward Borkowsky f i led a cert i f icate of doing business as

individual under the name of Better Made Woodworking with the County Clerk

Bronx County.

9, During the years in issue, Claire Borkowsky was authorized to sign

checks in the checking account of Better Made Woodworking. Mrs. Borkowsky

naintained the business books and records and signed sales tax returns of

Better Made Woodworking as "ownertt .

an

o f
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10. Pet i t ioners are not contest ing the disal lowance of business expenses.

They clairn that they were partners during the years 1973 and 1974 and f i led

amended returns splitting the income of Better Made Woodworking for the years

in  i ssue.

11. 0n their  or iginal  returns for 1973 and 1974, they disclaimed the

existence of a partnership al though the unincorporated business tax returns

were signed by both.

12. Pet i t ioners did not have a wri t ten partnership agreement but c laim

they had an oral  arrangement to be partners.

13. During the years 1973 and 1974, Claire Borkowsky did not receive a

share of the prof i ts of Better Made Woodworking.

L4. Pet i t ioners did not maintain capital  accounts during the years 1973

and 1974.

15. No evidence was presented that Claire Borkowsky contr ibuted capital

to  the  bus iness .

16. Pet i t ioners contended that their  former accountant ldas negl igent in

f i l ing joint  personal income tax returns and sole proprietor unincorporated

business tax returns for pet i t ioners during the years in issue.

CONCIUSIONS OF LAW

A. That an indispensible requirement of a partnership is the mutual

promise or understanding of part ies to share in the prof i ts of a business and

submi t  to  the  burden o f  mak ing  good the  losses .  In  Re Wel ls '  Wi l l ,  36  A.D.2d

4 7 I ,  3 2 1  N . Y . S . 2 d  2 0 A ,  a f f  t d  2 9  N . Y . 2 d  9 3 1 ;  B e n n e t t  v .  P i e r c e  I n d u s t r i e s ,  I n c .

2 8  A . D . 2 d  9 4 4 ,  2 8 7  N . Y . S . 2 d  6 7 4 .

B. That the existence of a partnership is to be determined by al l

facts and one of the tests is the intent ion of the part ies determined by

acts and the character in which they have regarded their  relat . ionship.

of the

their

A
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partnership may be proved by ei ther a wri tLen or an oral  agreement.

C. That al though the rendit ion of services by the wife and the authorizat ion

to sign checks are cr i ter ia to be considered in determining whether a partnership

between husband and wife exi.sted during the years in issue, they are not

conclusive. Mr. and Mrs. Borkowsky did not hold themselves out as partners to

the persons with whom Mr. Borkowsky did business. Mrs. Borkowsky's name did

not appear as a partner on the business stat ionery. The pet i t ioners, for tax

purposes, did not regard themselves as partners. The f i l ing of amended returns

was merely an afterthought.  No distr ibut ion of prof i ts was made to the wife.

There were no capital  accounts set up. This clear ly demonstrates that dur ing

the years 1973 and 1974 the pet i t ioners did not intend to be partners, did not

regard themselves as such, and did not act in such a manner which would clear ly

indicat.e that a bona f ide partnership did in fact exist .

D. That  the person who a l leges the ex is tence of  a partnership has the

52r ,  260  N .Y .S .  425 ;burden o f  p roo f  o f  tha t  fac t .  (Smi th  v .  Ma ine ,  745 Misc .

Rizika P o t t e r ,  7 2  N . Y .  S . 2 d  3 7 2 )  .

E. That pet i t ioners have fai led to establ ish that they were bona f ide

partners during the years in issue.

F. That the pet i t ion of Edward Borkowsky and Claire Borkowsky is hereby

den ied .

DATED: Albany, New York

OCT 1 T ps|
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TATE TAX COMMISSION

lrrt . N'


