
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Clarence G. Boone

of the Pet i t ion

o f

AT'FIDAVIT OF }IAILING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for the Year 1974.

a Def ic iency

Refund of

Tax Law

or a Revision

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Clarence G. Boone,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Clarence G. Boone
945 Spencer  St .
Syracuse, lilY L3244

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn

28rh

to  before me th is

day of  November,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Clarence G. Boone

for  Redeterminat ion of  a

of  a Determinat ion or  a

Personal  fncome Tax

under Ar t ic le  22 of  the

fo r  t he  Yea r  1974 .

the Pet i t ion

Def ic iency or  a Revis ion

Refund of

Tax Law

AFFIDAVIT OF MAILING

o f

o f

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mail upon Alvin O. Bieling the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy Lhereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr.  Alv in  O.  Bie l ing
351  So .  War ren  S t .
Syracuse,  NY t32A2

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

Sworn to before me th is

28th day of  November,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Clarence G. Boone
945 Spencer St .
Syracuse, NY 73204

Dear  Mr .  Boone :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX CO}I}IISSION

Peti t ioner '  s Representat ive
A lv in  O.  B ie l ing
351 So.  War ren  St .
Syracuse, NY 13202
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COUUISSION

In the Matter of the Petition

o f

CLARENCE G. BOOI{E

for Redeternination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
1974.

DECISION

Peti t ioner,  Clarence G. Boone, 945 Spencer $treet,  Syracuse, New York

13204, filed a petition for redeternination of a deficiency or for refund of

personal income tax under Article 22 of the Tax Law for the year 1974 (FiLe

No. 20274).

A snal l  c laims hearing was held before Carl  P. Wright,  I lear ing 0ff icer,

at the offices of the State Tax Conmission, 333 East Washington Street, Syracuse,

New York, on June L2, 1980 at 10:45 A.t{ .  Pet i t ioner appeared by Alvin O.

Biel ing'  CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esg. (Paul A.

Le febvre ,  Esq. ,  o f  counse l ) .

ISSIIE

Whether legal fees incident to divorce proceedings that are incurred and

paid by petitioner duriag the taxable year are deductible.

TIilDINGS OF FACT

L. Pet i t ioner,  Clarence G. Boone, f i led a New York State Income Tax

Resident Return fot 1974 on which was reported $61250.00 for tax consultation

under niscellaneous deductions.

2. On Septenrbet 26, 1917, the Audit Division issued a Notice of Deficiency

for 1974 against petitioner disal"Lowing the tax consultation on the grounds

that legal expenses claimed are oot deductible since they were not ordinary



. -2;

and necessary nor closely related to the production, maintenance or protection

of  taxable income. The Not ice imposed addi t ional  personal  income tax of

$ 9 3 7 . 5 0 ,  p l u s  i n t e r e s t  o f  9 1 9 5 , 1 8 ,  f o r  a  t o t a l  d u e  o f  9 1 , 1 3 2 . 6 8 .

3.  The pet i t ioner  went  through a d ivorce proceeding dur ing 1974 in which

he paid legal  fees for  h imsel f  and for  h is  ex-wi fe.  Pet i t ioner  presented

statements and cancel led checks in  substant ia t ion of  the tota l  legal  expenses

pa id .  The  s ta temen ts  showed  tha t  t he  pe t i t i one r ' s  l ega l  se rv i ces  we re  $5 r000 .00

and  h i s  ex -w i - f e r s  l ega l  se rv i ces  we re  $7 ,500 .00 ,  o f  wh i ch  the  s ta temen ts

reported one-ha1f  of  the cost  for  the serv ices rendered was for  tax consul tat ions

and research in  connect ion wi th a l imony and other  tax considerat ions in  connect ion

wi th d ivorce proceedings.

4. At the heari-ng, petit ioner was given thirty days to present any

evidence wi th respect  to  these expenses.  No evidence was for thcoming.

CONCLUSIONS OF LAI^J

A.  That  general ly ,  a t torneys '  fees and other  costs paid in  connect ion

wi th a d ivorce,  separat ion,  or  decree for  support  are not  deduct ib le by e i ther

the husband or  wi fe.  However,  the par t  of  an at torney 's  fee and the par t  of

the other  costs paid in  connect ion wi th a d ivorce,  legal  separat ion,  wr i t ten

separat ionr  or  a decree for  support  which are proper ly  at t r ibutable to the

product ion or  co l lect ion of  amounts inc ludib le in  gross income under sect ion

7l of the Internal Revenue Code are deductible by the taxpayer under section

212 of  the Internal  Revenue Code-

B.  That  fees paid by a taxpayer to h is  at torney for  consul tat ion and

advice in  tax mat ters ar is ing in  connect ion wi th product ion or  co l lect ion of

taxable income is  general ly  deduct ib le;  however,  pet i t ioner  has fa i led to

susta in the burden of  proof  wi th in the meaning and intent  of  sect ion 689(e)  of

the Tax Law, in  establ ish ing how these fees paid to h is  at torney were a l located



- 3 -

and how the reported expenses were directly attr ibutable to the production,

main tenance  o r  p ro tec t i on  o f  t axab le  i ncome.  Tha t  t he  f ees  pa id  t o  h i s ,w i f e ' s

at torney are not  deduct ib le s ince they were not  d i rect ly  connected wi th product ion

of  h is  i -ncome.

C.  That  the pet i t ion of  Clarence G. Boone is  denied and the Not ice of

Def ic iency issued September 26,  1977 for  the year  1974 is  susta ined,  together

wi th such addi t ional  in terest  as may be lawful ly  owing.

DATED: Albany, New York

Nov 2 8 reB0
COMMISSION
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Clarence G. Boone
945  Spence r  S t .
Syracuse, NY 73204

Dear  Mr .  Boone :

P1ease take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be corunenced in the
Supreme Court of the State of New York, Albany Countyr,within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMI'IISSION

cc:  Pet i t ioner 's  Representa t ive
Alvin O. Biel ing
351 So. I , larren St.
Syracuse, NY l320z
Taxing Bureau' s Representat ive
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STATE OF NEW YORK

STATE TAX COM}fISSION

In the Matter of the Petition

o f

C1ARENCE G. BOONE

for Redetermination of a Deficiency or
for Refund of Personal fncome Tax under
Article 22 of the Tax Law for the Year
7974.

DECISION

Peti t ioner,  Clarence G. Boone, 945 Spencer Street. ,  Syracuse, New York

82A4, filed a petit.ion for redetermination of a deficiency or for refund of

personal income tax under Article 22 of the Tax Law for the year 1974 (File

N o .  2 0 2 7 4 ) .

A smal l  c laims hearing was held before CarI  P. I {r ight,  Hearing Off icer,

at the offices of the State Tax Commissi.on, 333 East Washington Street, Syracuse,

New York, on June 12, 1980 at 10:45 A.M. Pet i t ioner appeared by Alvin O.

Biel ing, CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esg. (Paul A.

L e f e b v r e ,  E s q . r  o f  c o ' n s e l ) .

ISSI]E

llhetber legal fees incident to divorce proceedings that are incurred and

paid by petitioner during the taxable year are deductible.

FINDINGS OF FACT

1. Pet i t ioner,  Clarence G. Boone, f i led a New York State Income Tax

Resident Return' for 1974 on which vras reported $6r25O.00 for tax consultat ion

under miscel laneous deduct ions.

2. On Septenbex 26, 7977, the Audit Division issued a Notice of Deficiency

for 1974 against petitioner disallowing the a"* 
-"oo"rrltation 

on the grounds

that legal expenses claimed are not deductible since they were not ordinary
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and necessary nor  c losely re laLed to the product ion,  maintenance or  protect ion

of  taxable income. The Not ice imposed addi t ional  personal  income tax of

$ 9 3 7 . 5 0 ,  p l u s  i n t e r e s t  o f  9 1 9 5 . 1 8 ,  f o r  a  t o t a l  d u e  o f  9 1 , 1 3 2 . 6 8 .

3.  The pet i t ioner  went  through a d ivorce proceeding dur ing 1974 in which

he paid legal  fees for  h insel f  and for  h is  ex-wi fe.  Pet i t ioner  presented

statements and cancelled checks in substantiation of the total legal expenses

paid.  The statements showed that  Lhe pet i t ioner 's  legal  serv ices were $5,000.00

and  h i s  ex -w i fe t s  l ega l  se rv i ces  we re  $7 ,500 .00 ,  o f  wh i ch  the  s ta temen ts

reported one-hal f  o f  the cost  for  the serv ices rendered was for  tax consul tat ions

and research in  connect ion wi th a1i -mony and other  tax considerat ions in  connect ion

wi th d ivorce proceedings.

4. At the hearing, petit ioner was given thirty days to present any

evidence wi th respect  to  these expenses.  No evidence was for thcoming.

CONCLUSIONS OF tAW

A. That  general ly ,  a t t .orneys '  fees and other  costs paid in  connect ion

wi th a d ivorce '  separat ion,  or  decree for  support  are not  deduct ib le by e i ther

the husband or  wi fe.  However,  the par t  of  an at , torney 's  fee and the par t  of

the other  costs paid in  connect ion wi th a d ivorce,  legal  separat ion,  wr i tLen

separat ion,  or  a decree for  support  which are proper ly  at t . r ibutable to the

product ion or  co l lect ion of  . rq rnts  inc ludib le in  gross income rr r rder  sect ion

71 of the Internal Revenue Code are deductible by the Laxpayer under section

2I2 of the Internal Revenue Code.

B. That. fees paid by a t.axpayer to his attorney for consultation and

advice in  tax mat ters ar is ing in  connect ion wi th product ion or  co l lect ion of

taxable income is  general ly  deduct ib le. ;  howeverr-pet i t ioner  has fa i led to

susta in the burden of  proof  wi th in the meaning and intent  of  sect ion 689(e)  of

the Tax law,  in  establ ish ing how these fees paid to h is  at torney were a l located



- 3 -

and how the reported expenses were dj.rectly attributable to the production,

maintenance or  protect ion of  taxable income. That  the fees paid to h is  wi fe 's

attorney are not deductible since they were not directly connected with production

of  h is  income.

C.  That  the pet i t ion of  CLarence G. Boone is  denied and the Not ice of

Def ic iency issued September 26,  L917 for  the year  1974 is  susta ined,  together

wi th such addi t ional  in terest  as may be lawful ly  owing.

DATED: Albany, New York

Noy 2 B €80
COMMISSION

COMMISSIONER


