
S?ATE OF NEI,{ YORK
STATE TAX COMMISSION

fn the Matter

Robert  H. Binkerd

the Pet i t ion

AT'FIDAVIT OF MAILING
for Redet.erminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax lar+r

f o r  t h e  Y e a r s  1 9 7 1  &  L g l Z .

State of New York

County of Albany

Jay Vredenburg, being duly sr+orn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  H. Binkerd, the pet. i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Robert H. Binkerd
4819 Bear Rd.
Liverpool ,  Ny 13099

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet . i t ioner .

Sworn to before me this

20 th  day  o f  June,  1980.

o f

o f

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Robert  H. Binkerd

the Pet i t ion

AT'FIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

f o r  t h e  Y e a r s  1 9 7 1  &  1 9 7 2 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  Openheimer the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Robert Openheimer
1100 Crossroads Off ice Bldg.
Rochester,  Ny t46I4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

lhe pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

20Lh day of June, 1980.

o f

o f



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

June 20,  1980

Robert H. Binkerd
4819 Bear  Rd.
l iverpool, NY 13088

Dear Mr B inkerd :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  revietr  at  the administrat ive level.
Pursuant to sect ion(s) 690 of.  the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 7B of the Civi l  Pract ice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Robert Openheimer
1100 Crossroads  0 f f i ce  B ldg .
Rochester ,  NY 14614
Taxing Bureau' s Representat ive



s"IAf,E OF NEW YORK

STAf,E TA( @4MISSICD{

Trr the ltlatter of the Petitions

of

ROBERI H. B]NKffiD

for Redetermination of Deficiencies or for
Refu:d of Personal lrrocnre Tax r.:nder Article
22 of the Ta< Iaw for the Years 1971 and L972.

DECISION

Petitioner, Robert H. Bi:rkerd, 48L9 Bear Road, Liverpool, New York 13088, filed

petitions for redetenninabiqr of deficiencies or for refr:nd of lnrscnal inccne ta<

under Arb.ic1e 22 of ttre Ta< Iaw for the lnears I97L ard 1972 (File Nos. 10734 and

15s29) .

A fornral hearing was held before Jul-ius E. Braun, Ibaring Officer' at the

offices of ttre State Ta>< Ccnnrission, Gre l,Iarine Midland Plaza, Rochester, New York'

on Februarlz 16, L978 at 1:15 P.M. Fetitioner appeared by Rcbert Oppenfeirer, EsQ.

TfF Alrdit Division appeared by Peter &otty, Esq. (Alexander V'Ieiss, Esq., of cou::se1).

V{hether petitioner was a person requulred to crcllect, trutMully accorrt for and

pay over the wittrholding taces due frcm l&gadyne Industries, Inc. for 1971 and, L972.

FINDINGS OF FAcr

1. orr Septenrber 30t L974 and Ar:grst 25, 1975, the Inccme Ta< Br:rezu issued

sta@rents of deficienqg against petitioner, Robert H. Binkerd. These staterents

inposed penalties equal to the drormt of New York State witlrtrolding ta:<es due frcnt

lbgadyne Trrdustries, Inc. ("I€gad1ne") for ttre periods Januarlz 1, l97l to Decernber 31'

L97L and June L, L972 to Deenrber 31, L972. this was dcne cn the gronds that he

was a perscn required to collect, truttrfully acoor:nt for and pay cnzer said ta<es, and



- 2 -  r

ttlat he w:i1Ifully failed to do so. On Septernber 30, L974 ard Arrgust 25, L975' noti€s

of deficiencry \,\ere issued to him j.r: the amornts of $51596.46 arxl $6,232.60, resSnctively.

2. I,Iegadyne failed to pay cnzer to the New York State Incqre Ta< Bureau perscnal

jnocnre ta<es withheld frcm its erployees' wages for tlre period Jmr-rar1z L, L97L thrcugh

Decenrber 3It l-97l- and the period June 1, 1972 tlrrotrgh Decernber 3]-, L972i ttris anounted

to $11 ,829.06 ($5,596,46 for 1971 and #6'232.60 for L972).

3. Petitioner, Robert H. Binkerrd, \ders a vioe-president of l.@adyne frcrn July 23,

1971 to Deoernber 31, 197I. Ib was the president of Angstrcnr Teclrnology' Inc. t4>ot

its organizatisr and until July of I97L, \,ifrcn it was aoquired b1z lbgadyne. lb had

auttrority to fire personnel and also to signr scne clrecks. He took part j:: discussisrs

with the fnternal hvenue Service regarding Fbderal r^rlttrtrolding ta:<es; fron these

disctrssicns a schedule of palnents was arranged regardi::g bacJ< ta:<es. Petitimer had

occasicur to see the balance street and the profit-and-loss statenent of }@adlzne' and

he discussed orltstanding liabilities with other officers regarding the Fbderal tar<es.

Early ia Lg72, he becare involved in discussions with t$D bankjng organizatiots,

Central T?ust of Rochester and t}re New York State Develognent Ga:oup, regarding a

loan. Part of ttris loan was used to pay past Federal ta< indeb'tedness. The reasqr

tGgadlzne acquired Angstrcm was that the latter had an r:nused snall business aftninistratiqt

loan of $150,000.00.

crcNctusrc$ls oF LA9{

A. Ttrat petitioner, RoberE. H. Binkerd, was a person required to collect, tnrthfully

account for ani pay over the wittrtrolding ta<es dr:e frcm lbgadyne Irdustries, Inc.,

wittrin the neaning of sr:bsectiqrs (g) and (n) of section 685 of the Ta< Law' and tiat

he willfully failed to do so. Therefore, petitioner is liable to a penalty pursuant

to sectiqr Og5 (g) of the Ta>< Iaw, equal to the toLal arnrnt of ta< dr:e frcrr said

corporation.
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B. That tfE petitions of Robert H. Bjnkerd are denied. ard the no'tices of deficienc,y

issued cn Septernber 3Q, L974 and Aggust 25t L975 are sustained.

DAIIED: Albany, lbw York STAf,E Tru( COiliINIISSICN

JUN 2 0 196U
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STATE OF NEW YORK
STATE TAX COMI"TISSION

In the Matter of the pet i t ion

o f

Robert  H. Binkerd

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal fncome Tax

under Article 22 of the Tax law

f o r  t h e  P e r i o d  1 / t / 7 3 - 3 / 9 / 7 3 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  H. Binkerd, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Robert H. Binkerd
4819 Bear  Rd.  #eA
Liverpool, Ny

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me th is

7th day of  November,  1980.

properly addressed wrapper in a

exclusj-ve care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Petition

o f

Robert  H. Binkerd

AFFIDAVIT OF MAITING

for Redetermination

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

of a Def ic iency or

or a Refund of

a Revision

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

Lgth day of September, 1980, he served the within not ice of Decision by

cert i f ied mai l  upon Robert  H. Binkerd, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Robert II. Binkerd
20 Fa i rwood Dr .
Rochester, NY L4623

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

to before me this

day  o f  September ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Robert  H. Binkerd

the Pet i t ion

AI'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

f o r  t h e  P e r i o d  7 / 7 / 7 3 - 3 / 9 / 7 3 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over L8 years of age, and that on the

19th day of September, 1980, he served the within not ice of Decision by

cert i f ied mai l  upon Robert  0ppenheimer the representat ive of the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid r ,Jrapper addressed as fol lows:

Mr. Robert Oppenheimer
1100 Crossroads Of f ice BIdg.
Rochester, NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petit ioner.

o f

o f

Sworn to before me this

1f!h daV of September, 1980.

}L. c\ tL' i.' t,{ 1, /-'



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

ROBERT H. BINKERI)

for Redet.erminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Period January 1, 1973
t o  M a r c h  9 ,  1 9 7 3 .

Whether pet i t ioner rdas a person required

for and pay over the withholding taxes due from

per iod  January  1 ,  1973 to  March  9 ,  1973.

o f

o f

DECISION

Pet i t ioner ,  Rober t  H .  B inkerd ,  20  Fa i rwood Dr ive ,  Rochester ,  New York

L4623, f i led a pet i t . ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the period January 1,

1973 to  March  9 ,  1973 (F i le  No.  IA7Z9) .

A formal hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, One Marine Midland Plaza, Rochester,  New

Y o r k ,  o n  N o v e m b e r  1 9 ,  1 9 7 6  a t  1 0 : 3 0  A . M . ,  a n d  o n  J u r y  2 7 ,  r g T g  a t  9 : 1 5  A . M .

Pet i t ioner appeared by Robert  0ppenheimer, Esq. The Audit  Divis ion appeared

by  Peter  Cro t ty ,  Bsq.  (R ichard  Kaufman and Bar ry  Bres le r ,  Esqs . ,  o f  counse l ) .

ISSUE

to col lect,  t ruthful ly account

Syracuse Foundry, Inc. for the

FINDINGS OF FACT

1.  0n  May 19 ,  1975,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Def ic iency

against pet i t ioner,  Robert  H. Binkerd, imposing a penalty equal to the amount

of New York State withholding taxes due from Syracuse Foundry, Inc. for the

period January 1, 1973 to March 9, 1973. This was done on the grounds that he

was a person required to col lect,  t ruthful ly account for and pay over said
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taxes ,  and tha t  he  w i l l fu l l y  fa i led  to  do  so ;  there fore ,  on

Not ice  o f  Def ic iency  was issued to  h im fo r  $12,184.6 I .

2.  Syracuse Foundry, Inc. fai led to pay over to New york

in personal income Laxes withheld from syracusets employeest

per iod  January  1 ,  1973 to  March  9 ,  1973.

May 19 ,  L975 a

State $12,184.67

wages for the

3- In December 1972, Robert  H. Binkerd was retained as a consultant by

the directors and stockholders of Clutch Guard Corporat ion to look into the

status of Syracuse Foundry, Inc. He was to f ind out what the problems were

and to make recommendations to them. Upon his report  to the stockholders he

was made vice-president in charge of f inances of Syracuse Foundry, Inc. on

December 7, 1972. The plant foremen would advise him of the requirements for

product ion. Other schedules provided him with information on what was needed

to cover expenses I  another schedule contained the cash f low so that.  he knew

what funds he had avai lable in order to keep the company going. Mr. Binkerd's

name appeared on the bank authorizat ion card as comptrol ler for acceptance (of

his signature) on instruments for the payment of monies or withdrawal of

funds; he had the f inal  say on who was to be paid.

4. The comput.er pr intout for the Syracuse Foundry, Inc. payrol l  that was

prepared by one of the local banks indicated Lhat for the period January 1,

1973 to  June 17 ,  L973,  the  to ta l  s ta te  w i thho ld ing  tax  fo r  1973 was $10,701.35

for union employees and $3,553.95 for non-union employees. The combined total

fo r  the  year  to  June 17 ,  1973 was $14,255.30 .  Semi -month ly  employers  re tu rns

indicat ing personal income tax withheld for the period August 16, 7972 to

August  31 ,  1972 showed tha t  $1 ,735.00  was remi t ted  by  Syracuse l  fo r  the  per iod

September  16 ,  7972 to  September  30 ,  1972,  $11226.90  was w i thhe ld  and remi t ted l

fo r  the  per iod  October  1 ,  1972 to  October  15 ,  1972,  $1 ,275.80  was w i thhe ld  and



CORRECTION
FOLLOWS
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 20. 1980

Robert H. Binkerd
4819 Bear  Rd.
Liverpool,  NY 13088

Dear Mr B inkerd :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of luax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Robert Openheimer
1100 Crossroads  Of f i ce  B ldg .
Rochester ,  NY L46L4
Taxing Bureau's Representat ive



S"TA5E OF NEW YORK

STAXts TN( CT!4NOSSICT{

I-n the ltlatter of ttre Petitions

of

ROBERT H. B]NKERD

for RedeterminaLion of Deficiencies or for
Refud of Personal hccnre Ta< under Article
22 of ttre Ta< Iaw for ttre Years 1971 ard 1972.

DECISION

Petitioner, Robert H. Bj:rkerd, 48L9 Bear Road, Liverpool, Nen^r York 13088, filed

petitions for redetennination of deficiencies or for refi:nd of personal inccne ta<

r:rrder Arbicle 22 of the Ta>< Law for tle lnears 1971 and 1972 (File Nos. 10734 and

15529) .

A formal hearing was held before Julius E. Bran:n, Ilearing Officer, at the

offices of tkre Stat€ Tax @nnissior, One Marine Midland PLaza, Rochester, New York,

on Febrtrary L6t L978 at 1:15 P.M. Fetitioner appeared by Robert Opperthejner' EsQ.

The Alrdit Division appeared by Peter Crortty, Esq. (Alexarder hbiss, Esq., of counsel) .

ISS:IJE

Whether trntitioner was a person requjJed to crcllecE, tJuthfiilly accornt for and

pay over ttre r,cittrtrolding ta<es due frcm l,bgadyne lrdustries, Tnc. for 1971 and' L972.

FINDINGS OF FACT

I. On Septenrber 30, L974 and Aug:st 25, 1975, ttre Inccme Tar Bureau issued

statsrents of deficienry against petitioner, Robert H. Binkerd. These staterents

jnposed penalties equal to the anormt of New York State wittrtrolding ta><es due frcm

lgadlrne Trrdustries, Inc. ("1€gad1zne") for the periods JanuarT l, L97L to Decernber 31t

I}TL and June I, Ig72 to Deoernber 3L, 1972. This was done cn the grcunds that he

was a person required to collect, truthfully accor:nt for and pay over said ta:<es, and
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ttrat he wiIIfuIIy failed to do so. h Septernber 30, 1974 and August 25' L975' no'tics

of deficienqg r,ere issued to him jx the anpunts of $5,596.46 and $6,232.60' resSnctively.

2. Ibgadyne failed to pay cnzer to the New York State Tncqre Tar Bureau personal

jnocne taxes withheld frcnr its enployees' wages for the period Jaluarlz I, 1971 thrcugh

Deoernber 3r' 1971 and ttre period Jtne 1, 1972 tJrrotrgh Decenrber 3L, L972i ttris arn:nted

to $1I,829.06 ($5,596.46 for 197I and $6,232.60 for 19721 .

3. Petitioner, Robert H. Birrlcenl, was a vie-president of lbgadyne frcrn July 23,

I97l to Deoernber 31, 1971. Ib was the president of Angstrcnr Trechnolog!" Inc. upct

its organization and r:ntil July of 1971, vrl'ren it was aoquired by lbgadyne. IIe hd

auttrority to fire personnel and also to sign scne ctrecJcs. He toci< part in discr:ssiors

with the Internal bvenue Service regarding Fbderal r,ritJrholding ta:<es; frcrn these

discussicns a schedule of trnynents was arranged regarding bacl< ta:<es. Fetitiqrer had

occasion to see tlre balance steet and the profit-and-loss statenent of ltlegadyne, and

he discussed outstanding liabilities wittr otter offiers regarding the Fbderal taes.

Early Ln Lg72, he becare involved in discussions with t\drc banking organizatiGrs,

Central I?ust of Roctester and the lilew York State Develotrxrent fronp, regarding a

loan. Part of ttris loan was used to pay past Federal tan< indebtedness. fhe rea,son

tGgadlme aoquired Angstrcm was that the latter had an r:nused snall hrsjness administratiqr

Ioan of $150,000.00.

cchrc.;uslcNrs or LAI'I

A. That petitioner, Robert H. Birllcerd, was a person required to collect, truthfirlly

account for and pay over the wittrtroldiag ta<es dr-re frcm l@adyne Irdustries, Inc.,

within the neaning of subsecticns (g) and (n) of section 685 of the Ta< Lavr, and that

he willfuIly failed to do so. Tterefore, petiticn:er is liable to a penalty purs:ant

to sesticn e85 (g) of the Ta< Iaw, equal to the toEal arcunt of ta< due frcn said

crcrgrcration.
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B. ftnt the Ptiticns of Robert H-

issr.red cn Septernber 30t 1974 and Argust

DAIED: .Llbany, t€w York

JUN 2 0 19811

Binkerd are denied ard the no'tices of deficienqg

25, L975 are zustaj:red.

SIAf,E TN( CC[4[I{ISSICD{
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

Robert  H. Binkerd

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax law

f o r  t h e  P e r i o d  L | l l 7 3 - 3 / 9 1 7 3 .

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pe t i t i one r .

Sworn to before me this

7th day of November, 1980.

AFFIDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  H. Binkerd, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Robert H. Binkerd
48L9 Bear Rd. #8A
Liverpool, NY

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

i n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Robert  H. Binkerd

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Per iod  I l7 /73-3 /9 /73 .

Atr'FIDAVIT OF UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

19th day of September, L980, he served the within not ice of Decision by

cert i f ied mai l  upon Robert  H. Binkerd, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Robert H. Binkerd
20 Fairwood Dr.
Rochester, Ny L4623

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

to before ne this

day of September, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last knor'm address of the

Sworn

19rh



STATE 0F NEIII Y0RK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Robert  H. Binkerd

for Redeterminat ion of a Def ic iency or a Revision

of a Deternination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

f o r  t h e  P e r i o d  7 / 7 / 7 3 - 3 / 9 / 7 3 .

AT'FIDAVIT OF MAIIING

St.ate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of September, 1980, he served the within not ice of Decision by

cert i f ied mai l  upon Robert  Oppenheimer the representat ive of the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Robert Oppenheimer
1100 Crossroads Of f ice Bldg.
Rochester, Ny 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petit ioner.

Sworn to before me this



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  19 ,  1980

Robert H. Binkerd
20 Fairwood Dr.
Rochester, NY 14623

Dear Mr. Binkerd:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  1?227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COUI{ISSION

cc :  Pet i t ioner 's  Representa t ive
Robert 0ppenheimer
1100 Crossroads  Of f i ce  B ldg .
Rochester,  NY L4674
Taxing Bureaut s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

ROBERT H. BINKERD

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Period January 1, 1973
to  March  9 ,  7973.

o f

o f

DECISION

Peti t ioner,  Robert  H. Binkerd, 20 Fairwood Drive, Rochester,  New York

14623, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the period January 1,

1973 to  March  9 ,  1973 (F i le  No.  10729) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, One Marine Midland PTaza, Rochester,  New

Y o r k ,  o n  N o v e m b e r  1 9 ,  1 9 7 6  a t  1 0 : 3 0  A . M . ,  a n d  o n  J u l y  2 7  ,  r g T g  a L  9 : 1 5  A . M .

Pet i t ioner appeared by Robert  Oppenheimer, E"q. The Audit  Divis ion appeared

by  Peter  Cro t ty ,  Esq.  (R ichard  Kaufman and Bar ry  Bres le r ,  Esqs . ,  o f  counse l ) .

ISSIIE

Whether pet i t ioner was a person required to col lect,  t ruthful ly account

for and pay over the withholding taxes due from Syracuse Foundry, Inc. for the

per iod  January  1 ,  1973 to  March  9 ,  1973.

FINDINGS OF FACT

1.  0n  May 19 ,  7975,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Def ic iency

against pet i t ioner,  Robert  H. Binkerd, imposing a penalty equal to the amount

of New York State withholding taxes due from Syracuse Foundry, Inc. for the

period January 1, 1973 to March 9, 1973. This was done on the grounds that he

was a person required to col lect,  t . ruthful ly account for and pay over said



- 2 -

taxes ,  and tha t  he  w i l l fu l l y  fa i led  to  do  so ;  there fore ,  on  May 19 ,  1975 a

Not ice  o f  Def ic iency  was issued to  h im fo r  $12, I84 .61 .

2 .  Syracuse Foundry ,  Inc .  fa i led  to  pay  over  to  New York  S ta te  $12,184.61

in  persona l  income taxes  w i thhe ld  f rom Syracuse 's  employees ' l rages  fo r  the

per iod  January  1 ,  1973 to  March  9 ,  1973.

3- In December 7972, Robert  H. Binkerd was retained as a consultant by

the directors and stockholders of Clutch Guard Corporat ion to look into the

status of Syracuse Foundry, Inc. He was to f ind out what the problems were

and to make recommendations to them. Upon his report  to the stockholders he

was made vice-president in charge of f inances of Syracuse Foundry, Inc. on

December 7, 1972. The plant foremen would advise him of the requirements for

product ion. Other schedules provided him with information on what was needed

to cover expensesl another schedule contained the cash f low so that he knew

what funds he had avai lable in order to keep the company going. Mr. Binkerd's

name appeared on the bank authorizat ion card as comptrol ler for acceptance (of

his signature) on instruments for the payment of monies or withdrawal of

funds; he had the f inal  say on who was to be paid.

4. The computer pr intout for the Syracuse Foundry, Inc. payrol l  that was

prepared by one of the local banks indicated that for the period January 1,

7973 to  June 17 ,  7973,  the  to ta l  s ta te  w i thho ld ing  tax  fo r  1973 was $10,701.35

for union employees and $3,553.95 for non-union employees. The combined total

for the year to June 17, 7973 was $741255.30. Semi-monthly employers returns

indicat ing personal income tax withheld for the period August 16, 1,972 to

August  31 ,  1972 showed tha t  $1 ,735.00  was remi t ted  by  Syracuse;  fo r  the  per iod

September  16 ,  1972 to  September  30 ,  7972,  $1 ,226.9A was w i thhe ld  and remi t ted ;

fo r  the  per iod  0c tober  1 ,  1972 Lo  October  15 ,  7972,  $1 ,275.80  was w i thhe ld  and



-3-

remi t ted .  For  a l l  o f  1972,  fo rm IT-2103 s igned on  January  31  ,  1973 by  Dona ld  A .

Tesch as president indicates that $27 ,769.90 was withheld and remit ted by

Syracuse. The average weekly tax withheld for 1972 was $532.00; the average

weekry tax withheld for the twenty-three weeks in 1973 was 9620.00.

5. Records of the Audit  Divis ion indicated that for the periods 0ct.ober 16,

7972 Lo November 30, 1972 and January 1, 1973 to March 9, 7973, unpaid withholding

taxes were due, which amounts were est imated. Based on the weekly average for

7972,  the  w i thho ld ing  tax  due fo r  the  seven week per iod  was $3 ,724.00 ;  fo r  the

t e n  w e e k  p e r i o d  i n  1 9 7 3 ,  $ 6 , 2 0 0 . 0 0  w a s  d u e .

CONCLUSIONS OF tAW

A.  That  pe t i t ioner ,  Rober t  H .  B inkerd ,  was  a  person requ i red  to  co l lec t ,

t ruthful ly account for and pay over the withholding taxes due from Syracuse

Foundry, Inc.;  that he wi l l fu l ly fai led to do so within the meaning of subsect ions

(g) and (n) of sect ion 685 of the Tax Law for the period January 1, 1973 to

March 9, 1973. Accordingly,  pet i t ioner is l iable to a penalty pursuant to

sect ion 685(g) of the Tax law equal to the total  amount of the tax due from

sa id  corpora t ion .  Th is  i s  es t imated  to  be  $6 ,200.00  fo r  the  per iod  a t  i ssue.

B. That the Audit  Divis ion is instructed to modify the Not ice of Def ic iency

issued on May 19, 1975 in accordance with Conclusions of law "Att ;  however,

except as so modif ied, the Not ice is otherwise sustained and the pet i t ion of

Robert  H. Binkerd is denied.

DATED: Albany, New York

sEP 1 c 1980
ATE TAX COMMISSION

ufr
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Rema i led
Sep.tet$.e-r-l9rl98O

November  7 ,  1980

Rober t  H.  B inkerd
4 8 1 9  t s e a r  R d . ,  # B A
L i v e r p o o l ,  N e w  Y o r k

Dear  Mr .  B inkerd :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conrmenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies coocerning Lhe computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

PeLit ioner '  s Representat ive
Robert 0ppenheimer
1 1 0 0  C r o s s r o a d s  O f f i c e  B I d g .
Rochester,  NY 14614
Tax ing  Bureau 's  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat.ter the Pet i t iono f

o f

ROBERT H. BINKERD

for Redet.erminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Period January 1, 1973
t o  M a r c h  9 ,  1 9 7 3 .

DECISION

Peti t ' ioner,  Robert  H. Binkerd, 20 Fairwood Drive, Rochester,  New York

74623, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax law for the period January 1,

1973 ro  March  g ,  1973 (F i re  No.  10729) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, One Marine Midland Plaza, Rochester,  New

Y o r k ,  o n  N o v e m b e r  1 9 ,  1 9 7 6  a t  1 0 : 3 0  A . M . ,  a n d  o n  J u l y  2 7  ,  r g T g  a t  9 : 1 5  A . M .

Pet i t ioner appeared by Robert  Oppenheimer, Esq. The Audit  Divis ion appeared

by  Peter  Cro t . ty ,  Esq.  (R ichard  Kaufman and Bar ry  Bres le r ,  Esqs . ,  o f  counse l ) .

ISSUE

Whether pet i t ioner was a person required to col lect,  t ruthful ly account

for and pay over the withholding t .axes due from Syracuse Foundry, Inc. for the

per iod  January  1 ,  1973 to  March  9 ,  1973.

F'INDINGS OF FACT

1. 0n May 19, 7975, the Audit  Divis ion issued a St.atement of Def ic iency

against pet i t ioner,  Robert  H. Binkerd, imposing a penalLy equal to the amount

of New York State withholding taxes due from Syracuse Foundry, Inc. for the

period January 1, 1973 to March 9, 1973. This was done on the grounds that he

was a person required to col lect,  t ruthful ly account for and pay over said



-2 -

taxes ,  and tha t  he  w i r l fu l ry  fa i led  to  do  so ;  there fore ,  on  May 19 ,

Not ice  o f  Def ic iency  was issued to  h im fo r  $12,784.6 I .

2.  Syracuse Foundry, Inc. fai led to pay over to New York State

in personar income taxes withheld from syracusets employeest wages

per iod  January  1 ,  1973 to  March  9 ,  1973.

1975 a

$ t2 ,184 .67

for the

3. In December 1972, Robert  H. Binkerd was retained as a consultant by

the directors and stockholders of Clutch Guard Corporat ion to look into the

status of Syracuse Foundry, Inc. He was Lo find out what the problems r^7ere

and to make recommendations to them. Upon his report  to the stockholders he

was made vice-president in charge of f inances of Syracuse Foundry, Inc. on

December 7, 7972. The plant foremen would advise him of the requirements for

product ion. Other schedules provided him with information on what was needed

to cover expenses I  another schedule contained the cash f low so that he knew

what funds he had avai lable in order to keep the company going. Mr. Binkerd's

name appeared on the bank auLhorizat ion card as comptrol ler for acceptance (of

his signature) on instruments for the payrnent of monies or withdrawal of

funds; he had the f inal  say on who was to be paid.

4. The computer pr intout for the Syracuse Foundry, Inc. payrol l  that was

prepared by one of the local banks indicated that for the period January 1,

1 9 7 3  t o  J u n e  1 7 , 7 9 7 3 ,  t h e  t o t a l  s t a t e  w i t h h o l d i n g  t a x  f o r  1 9 7 3  w a s  $ 1 0 , 7 0 1 . 3 5

for union employees and $3r553.95 for non-union employees. The combined total

fo r  the  year  to  June 17 ,  1973 was $141255.30 .  Semi -month ly  employers  re tu rns

indicat ing personal income tax withheld for the period August 16, 1972 to

August  31 ,  1972 showed tha t  $1 ,735.00  was remi t ted  by  Syracuse;  fo r  the  per iod

September 16, 7972 t-o September 30, 7972, $71226.90 was withheld and remit tedl

fo r  the  per iod  October  1 ,  1972 to  October  15 ,  1912,  $ I ,275.80  was w i thhe ld  and



- 3 -

remi t ted .  For  a I I  o f  1972,  fo rm IT-2103 s igned on  January  31  ,  Ig73 by  Dona ld  A .

Tesch as  pres ident  ind ica tes  tha t  $27,769.90  was w i thhe ld  and remi t ted  by

Syracuse. The average weekly tax withheld for 1972 was $532.00; the average

weekry tax withheld for the twenty-three weeks in 1973 was g620.00.

5. Records of the Audit  Divis ion indicated that for the periods October 16,

1972 to November 30, 1972 and January 1, 1973 Lo }Iarch 9, 1973, unpaid withholding

taxes were due, which amounts were est imated. Based on the weekly average for

7972 '  the  w i thho ld ing  tax  due fo r  the  seven week per iod  was $31724.00 ;  fo r  the

t e n  w e e k  p e r i o d  i n  1 9 7 3 ,  $ 6 , 2 0 0 . 0 0  w a s  d u e .

CONCTUSIONS OF tAI,'

A .  That  pe t i t ioner ,  Rober t  H .  B inkerd ,  was  a  person requ i red  to  co l lec t ,

t ' ruthful ly account for and pay over the withholding taxes due from Syracuse

Foundry, Inc.;  that he wi l l fu l ly fai led to do so within the meaning of subsect ions

(g) and (n) of sect ion 685 of the Tax Law for the period January 1, 1973 to

March 9, 7973. Accordingly,  pet i t ioner is l iable to a penalty pursuant to

sect ion 695 (g) of the Tax law equal to the total  amount of the tax due from

sa id  corpora t ion .  Th is  i s  es t imated  to  be  $6 ,200.00  fo r  the  per iod  a t  i ssue.

B. ThaL the Audit  Divis ion is instructed to modify the Not ice of Def ic iencv

issued on  May 19 ,1975 in  accordance w i th  Conc lus ions  o f  Law "A"1  however ,

except as so modif ied, the Not ice is otherwise sustained and the pet i t ion of

Rober t  H .  B inkerd  is  den ied .

DATED: Albany, New York

0? p80NOV

COMMISSION

COMMISSIONER


