STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Jerry D. & Faye G. Berkwitt
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Personal Income & UBT
under Article 22 & 23 of the Tax Law
for the Years 1968 - 1972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
18th day of July, 1980, he served the within notice of Decision by certified
mail upon Jerry D. & Faye G. Berkwitt, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows:

Jerry D. & Faye G. Berkwitt
3777 Independence Ave.
Riverdale, NY 10463

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said wrapper is the last known address of the

petitioner.
Sworn to before me this ////
18th day of July, 1980. P r W
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Jerry D. & Faye G. Berkwitt
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Personal Income & UBT
under Article 22 & 23 of the Tax Law
for the Years 1968 - 1972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
18th day of July, 1980, he served the within notice of Decision by certified
mail upon Bruc S. Leffler the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Bruc S. Leffler

Goidel, Goidel & Helfenstein, P.C.
127 John st.

New York, NY 10038

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioney.

Sworn to before me this

18th day of July, 1980. . ﬂ(,/ C e o
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

July 18, 1980

Jerry D. & Faye G. Berkwitt
3777 Independence Ave.
Riverdale, NY 10463

Dear Mr. & Mrs. Berkwitt:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.

Pursuant to section(s) 690 & 722 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced

in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Bruc S. Leffler
Goidel, Goidel & Helfenstein, P.C.
127 John St.
New York, NY 10038
Taxing Bureau's Representative



STATE OF NEW YORK
STATE TAX OOMISSION

In the Matter of the Petitions 3
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JERRY D. BERSITT and FAYE G. BERKWETT

for Redetermination of Deficiencies or for
Refund of Personal Income and

Unincorporated
Business Taxes under Articles 22 and 23 of :
ﬂemmfxwmmswwz.

E

e

. PletitiomrJerxyD. Bexrkwitt, 37771!ﬂepmﬂmwekmmn, ‘Riverdale, New York
10463, filed a petition for redetermination of a deficency ar for refund of
mhmmwmwmmadmmwmstma,
1969 and 1970 (Pile No. 14345); said petitioner filed a separate petition for
redehemimtimofadeﬁcimcycrﬁnrrefmﬂofmixmrpamudhmimtw
under Article 23 of the Tax Law for the years 1971 and 1972 (Pile No. 14347); and
padtibme,aemn.aemttmvayec.mmweaammemmm
redetermination of a deficiency or for refund of personal income tax under Article
22 Of the Tax Law far the years 1971 and 1972 (Pile No. 14346).

A consolidated fomal hearing was camenced before Frank A. Ranano, Hearing
Officer, at the offices of the State Tax Commission, Tvo World Trade Center, New
York, New York, on June 20, 1978 at 10:45 AM. and ves continued to conclusion at
‘the same location on September 25, 1978 at 2:45 P,M. Petitioners appeared by
Goidal, Goidel & Helfenstein, P.C. (Bruce S. Leffler, Esq., of comsel). The Audit
Division appeared by Peter Crotty, Esq. (Frank Levitt, Esq., of comsel).

ISSUES |

I. Whether the business activities of petitioner Jerry D. Berkwitt, as a
mawfacturer's representative or salesman for 1968 through 1972, constituted



the carrying on of an unincorporated business, thereby subjecting said petitioner.
to unincorporated business tax. | ‘

II. mumﬂammwmaymdpeuummyec.w&
reported for 1971 and 1972 was an improper splitting of income between husband and
wife, thereby being properly included in the business incoms of petitioner Jerry D.
Berkwitt. |

FINDINGS OF FACT

1. Petitioners, Jerry D. Berkwitt and Faye G. Berkwitt, timely filed New
York State incoms tax resident returns for 1968 and 1969, and New York State cawbined
income tax returns for 1970, 1971 and 1972, in each instance listing their address
as 3777 Independence Averue, Riverdale, New York. Said petitioners did not file
unincorporated business tax returns for those years.

2. On Jamary 29, 1973, the Income Tax Bures: issued a Statement of Audit
WN&W@MMWP@&WMD.th&:'
earlier Statement of Axit Changes dated November 3, 1971 and asserting additional
unincorporated business tax for 1968, 1969 and 1970 of $2,891.46, plus interest of
$479.31, making a total of §3,370.77, an the ground that income received in said
years as a mamfacturer's representative was subject to unincorporated business
tax.

3. On October 28, 1974, the Income Tax Bureau issued a Statement of Audit
Changes and a Notice of Deficiency against petitioner Jerry D. Berkwitt, asserting
unincorporated business tax for 1971 and 1972 of $2,920.04, plus interest of $378.69,
making a total of $3,298.73, on the grounds that income received in each year as a
Wm';rmwﬁwmmmmmimmwmmmm
increasing said petitioner's business income in each year by the amount shown as
mgespaidtohisvdfe.asanimopm:hminessdedmtm
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4. Petiticner Jerry D. Berkwitt timely filed petitions for redetermination
of the deficiency or for refund of unincorporated business taxes, with respect
to each of the afaresaid notices of deficiency, challenging the- constitutionality
ofﬂnapplicaﬁmofﬂxehxlmanddaiﬁxgmmti@asasﬂesmprm&aﬂm
under section 703(f) of the Tax Law. |

5. On January 29, 1973, the Income Tax Bureau issued a Statement of
Mydit Changes and a Notice of Deficiency against petitioners, Jerry D. Berkwitt
and Faye G. Berkwitt, revising an earlier Statement of Audit Changes dated
November 3, 1971 and imposing additional income tax for 1970 of $517.95, plus
interest of $55.58, making a total of $573.53, on the ground that splitting of
income between a husband and wife was not authorized for New York State tax

6. Petitioners, Jerry D. Berkwitt and Faye G. Berkwitt, did not file a
petition for redetermination of the aforesaid Notice of Deficiency dated
January 29, 1973, electing instead, to make payment in full to the Income Tx
Buremofthemmtdueamimdngfcrlﬂomthmpectmsplittingof
income. Accordingly, there is no issue to be determined with respect to
income splitting for 1970. "

7. On October 28, 1974, the Income Tax Buremu issued a Statement of
Audit Changes and Notice of Deficiency against petitioners, Jerry D. Berkwitt
and Faye G. Berkwitt, imposing additional incame tax for 1971 and 1972 of
$1,994.19, plus interest of $251.48, making a total of $2,245.67, on the
ground that splitting of income between a husband and wife was not authorized
foa:l\iew}fm:ksmmtaxpmposes. _

8. Petitioners, Jerry D. Barkwitt and Faye G. Berkwitt, tinély filed a
petition for redetexmination of the deficiency of the Notice of Deficiency
dated October 28, 1974, claiming that petitioner Faye G. Berkwitt earned

income from the business of her husband, Jerry D. Berkwitt, fior services
raﬂsredtohimasasalesrepresmi:atﬁeoffumiumemmmfachmersaxﬂasa




During the September 25, 1978 hearing, said petitioners’ representative
withirew the petition filad with respect to the Octobar 28, 1974 Notice of
| Deficiency (File No. 14346) and stated ﬂmtsaidpetitimsdidmtcaitest'
ﬂeaddiﬂmmw:hmosedbyﬂnmmm&mmbyreasmofﬂammmw .
splittingofimmmbetvmsaidpedtims , o
9. During 1968 and 1969, petitianer Jerry D. Berkwitt listed his
' oca@aﬁmmﬁsmekStatehmmreummasmﬁmmer'sWtive
and that.of petitioner Faye G. Berkwitt as housewife. Inocme in both years
was reported solely for petitioner Jerry D. Berkwitt, but no wage and tax
mmmmmmmmwmmmmfmmmmﬂﬁm'u
received payment for his sexvices in 1968 and 1969. :
Thereafter, for 1970 through 1972, said petitiormsf occupations were
- listed as "sales" with each of them reporting income for those years. Although
~sddpetitims'ﬂwmsmimtm:rmdiscmmmﬁal o
mmwmﬂmofmmmmWﬂmfoerﬂm
lQ?Z,mwageaxﬂtaxstatmmtsmeoffwedwithmspaottoﬂmprﬁuipa]s |
frcmwtmsaidpetmtimsrmvedpaymntfcrsudxaarvices aeoeptﬂmzin
1971 and 1972, suchwage and tax statements were produoed shcwing that petitiaﬁr
Faye G. Berkwitt earned $9,000.00 and $20,400.00, respectively, asanmployae

ofher}msband,JerxyD.Berlwitt. Nowi.thhold.ingta:mcrmcmtrimmm
were deducted fram her "salary” in either year.
© 10. During the years in question, petitioner Jerry D. Berlwitt received = -
camensation in the fom of camissions for services which he rendered as a

 sales ar mamfactmer's represantative withost written contract for United .
| Mamufacturing Canpany, Jasper, Indiana (hereinafter "United"), Phi].U.pRei.ni.nch
Company, Chicago, Illinois. (heremafhm: "Rainisch") and, toanudllessor
degree, David Pitchmm and Associates, Chicago, Illinois Sa.tdpetmm

T
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also perfomed similiar services far Clearing Sales Corporation, Chicago,
Illinois, mtdidmtraceiveanycaupmsaﬁmfranaearthalesOorpomtim
as he was unsuccessful in selling its line. ' «

11, Ped&mmeyD.BeﬁMtteunedapprmdmtely?Spemmtoftﬁs
totalhmnefxunvnited,wﬂﬂubalmce mxbstantiallybyreascnofthe
serviceshepetfomed,onbehalfofReinisdlmﬂotherlesserprimip&ls all
withrespecttoﬂnsaleofoccasimlfwnim,i.e.,dedcs,bodccasas,_-
'livingroantablesardthelﬂce
| 12, milepetitionerJerryD.BeﬁMttmsmbjecttomdegreeof
mnt:olmﬂdirectiminﬂaparfmofhisdutiesuaulea&mnﬂwmmr'é
representative (primarily with respect to cost controls, internal procedures
ofﬂnoamw,attmﬂameatnaﬂcets}mﬂmoffmtﬁmmmuy,
submission of monthly sales reports, attmdmweinUnited'sshmmemy
‘nmaymﬂﬂnmxmyanAmmmmmowammmtm,th
credit or other reasons), the preponderance of credible evidence establishes
ﬂmtsaidpetiﬁimrperfmmdsawicasfmup,ormpximipalsﬁthm
knowledge and consent. but without sgreement between such principals for the
divuimofhistimmﬁefforts;saidpatitiomrfaﬂadtomwatea
Wﬂﬁﬁmdﬂsmmﬂeﬂmmmwm:wwﬁﬁm”
mmtmbjectmﬂn;omtmlarﬂdirectimofanyprimipalmtmfmin’ ,
vmichhaapproadndmwneraardparmadedﬂmtom&ewrdmsas(saﬁ ?
muﬁmmmmmwmammmmwmmwm
contrary, testifyinytharthe@strayedall hmtxwdmmﬂoﬂmdommﬁary
mterialmeyearaftermcaivixgmfmhisptmmah):saidpedtim

mmtsubjecttothewillarﬂcm&olofmysuperiortovdmhempormd
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withrespacttothemeansmdmﬂndsofobbaim:gapartiaﬂarmsultxsaid
petitioner basically mangedhismmappoinﬂmts, said petitioner sethis
omdailyworkacmdule;aaidpetitimrbomﬂncostaxﬂmofhia
dutiesasaaalesormmfmer's represm:tativa, imlxﬁingahmnoffme,
office fumiunreaniequi;nmt, talephone, arﬂp_:_:gratarentfcr suchofﬁce, :
,allwiﬂmtreﬁ:hmsanentfm-anypdndpal,saidpetitimdedwtalm |
sucha:pansesonhia?ederalimmataa:mt\maselﬂmo:di:arybasimas
mmdmedaﬁmzsaidpeﬁtiwmspajdmastmightmissim
basisbyauofhispriwmlsxsaidpedtim'shmmmmhism
,;mﬂﬁmtofﬂniteduﬂmhﬂschﬂﬁsmandmslmsadiressmﬂmlepm
asstmmthsrembeingmeardtrasana). bbuvithstmﬂirgaaidpetitims ‘
claimﬂutlnhiredmaxplayeesorassistantsinlsm, 1971andl972,petiticmr
‘myec.mrkwiurmmnmmamwmmemﬂnmtof
mrlmsbarﬂ'sh.\simsa axﬂwagemm&mefiléd, atlaastfwmnma
1972, to support such incame. Saidpetitinmrmaintamsmofﬂ.ce,deakspwn
ortelepm\eattl'xeplacaofhxsimssofanypri:nipal saidpetitiomrm
not provided with vacation, warlmm's caupensat:im, disahility, muxploymrh
“insurance, ‘health or Imspitalizaticn benefits by any of his principals (whila
tmrewassaneevidencaﬂxatsaidpetitimcmtrjbutedmmﬂmmedby
Reinisch's Blue Cross/Blue Shield medical plan, said petitioner failed to )
esta’bliShthathidmtbearvimfullcostoflthepmiun'forsuch_coviajxage);"
said petitioner did not have withholding or social security taxes deducted |

CONCLUSIONS OF LW
A. That the constitutionality of the laws of the State of New York are
presumed at the administrative level and the New York State Tax Comission
does not have jurisdiction to declare such laws unconstitutional. Accordingly,
' the unincorporated business tax, generally, and the application of sectimﬂoa-“
of the Tax Law, partiaﬂarly,ismtimtidaltoﬂnm&atnmtm<,,:

of




vliabilityis sought to be meetitim Jerry D. Berkwitt.

'B. That, wrsxmnttosection'ml(a) of the Tax Law, theStateofNew

Yoﬁcmposesatm:onmeimmeofevmymﬁmmahedmsmsssvbollyor

partially carried on within the State.

C. That, pursuant tosect:lm 703 (a) éf the Tax Law, an unincorpara w R

business is defined as any trade, msiness»woompatimmgagedinbyanf

individual or mimorpm:ated ent.ity.

D. That, pursuant to section 703(b) ofthe‘mxlaw,the *performance ot
servicesbyanhﬂividualasanmployee...ofacozporatim .shall not be
demedanmimorpomtedhzsimss,unlassmdmservicesmtitutepartofa
busmessregularlycarriedonbyeachirﬂivid:nl |

E. 'Ihatthemployar—avployaerelatimshipmdatsvdmthaprhuipﬂ

has the right to control and direct the individual performing services, mt i e TEN

mlyastoﬂ:eerdremltuobeampliahad mtalaoastoﬂxemamarﬂ
details to bes employed. Seelhtherofm.bemanv. Gal].man, 41N.Y.2d 774, 778
977). | )

F. 'mat”(f)mnthenawreoftheproblemthede;reeofcmtrolmich
mstbezmenredbytheanployerincmdartocreatamemplayer—ewployee

‘ relationsh:.p cannot. be stated in ‘texmns of mathematical pracision, and various

aspect:s of the relationship may be considered in arriving at the conclusion in -
a particular case". Matter of Libarman Ve Ga.llnm, Id. at 778.

G'v matasalasrepmsem:ativecamntbedeemdm "amployee"” whemthe_ :
prhnipaldoesmtmsecmtrolmﬂﬁxecﬂmcmﬂuminm
mswmrsamappmadndmﬂpermadedtomkesalesorotherwisem
and control the sales routine. Matter of Liberman v. Gallman, Id. at 779.

H. That, pursuant to aections 722 and 689(e) of the Tax Law, petitionar,_ s

Jerxry D. Berkwittbearsﬂ\ah:rdmofpmoftoestablishthatﬁ)ecmpe!mﬂm'




received uring the years in question for his performance of services as a
mmfacmrer'sorsahsrepresamativav}asforservimsrexﬁeredasahmpm'
mthrﬂmasmiﬁepmﬂmﬁcdntrmtororm&mzryﬁg‘m,a}x@ﬁmaﬁs& -

business., Matter of Naroff v. Tully, 55 A.D.2d 755, 389 N.Y.S.2d 453 (3xd

Dept. 1976); See also Matter of Liberman v. Gallman, Supra at 777;

I. That petitioner Jerry D. Berkwitt failed to sustain his burden of - .

establishing that he was an "employee" withintmmmingandintmtofmtim

703(b) of the Tax Law. Moreover, section 703(f) of the Tax Law has no application
Saidpetitiomrdématratedﬂﬁindiciaof'ani:ﬂepementagmtcri

~ contractor rather than an employee. Matter of Seifer v. State Tax Comnissaion,

58 A.D.?d 726, 396 N.Y.S. 2d 493 (3rd Dept. 1977). lhtter of Libeman Ve
Gallman, Supra at 779. Accordingly, the income received by said petitioner

fothissemicesasanixﬂepaﬂmtsalescrmfmer'srepresexmativefar'
the years 1968 through 1972 is subject to unincorporated business tax.

J. That the petitions of Jerry D. Berkwitt are denied and the notices
of deficiency issued against said petitioner on January 29, 1973 andOctohar 28,
1974 are sustained. t[hepetitimofJenyD.BerhnittarﬂFayeG.Beﬁmittia
lwrabydwadwiﬂﬂramandthemtiaaotneﬂciemyismadagaimtsaid
petitioners on October 28, 1974 is sustajne
DATED: Albany, New York | |
JUL 181930




