
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jerry D. & Faye G. Berkwit t

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1968 -  L972.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of July,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Jerry D. & Faye G. Berkwit t ,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Jerry D. & Faye G. Berkwitt
3777 Independence Ave.
Riverdal-e, NY 10463

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

18 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE 0f NEI{/ Y0RK
STATE TAX COMMISS]ON

In the Matter of the Petit ion

o f

Jerry D. & Faye G. Berkwit t

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 &. 23 of the Tax Law

for the Years 1968 - 1972.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of July,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Bruc S. Leff ler the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

M r .  B r u c  S .  L e f f l e r
Goidel ,  Goidel -  & Hel" fenste in,  p .C.
127 John St .
New York,  NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post. off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ione

Sworn to before me this

l8 th  day  o f  Ju Iy ,  1980.

i' t . ' r  
f i , tr,  [r.  ( t  )-1)v i  ,r h



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 18,  1980

Jerry D. & Faye G. Berkwit t
3777 Independence Ave.
Riverdale, NY 70463

Dear  Mr .  &  Mrs .  Berkwi t t :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 0gO &, 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Suprerne Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone #  (518)  457-6240

Very truly yours,

STATB TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Bruc  S.  Le f f le r
Go ide l ,  Go ide l  &  He l fens te in ,  p .C.
127 John St .
New York, NY 10038
Taxing Bureau's Representat ive
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smqE s!( c${rsnr

Il the ltltts of tlg H.ltjsa

of,

JEntr D. Sn$ldf,Ir sd EnE c. EntENIlr

fc Hetffifmttgr of DEffudrndns c fE
eend of Mmal Inm d thlnrorfrrctaf
nlgfru bs undltr erEfclss A2 ffil b ot
t.tn e Is fs the yoars t36B ttumgr !9|IZ,

rcrga|

ktttlm &ury D. Bdcd.tt, 3fr? XdWrdIre .Rrnnr, nlwsdals, hr W

10{63, ftlad a petttJan fa rdgtemtnatJ.an of a deffcCnnq q fc $6ndl ef

lmttmpo3atg hrctlFss q* rds nrtrc,Le 23 of tl3 sr( Iff frr tb gruo u)6g,

l"sg adt l9?0 (pils I'b" 143{5}r said pctitlG fird a spmb petirffi tu

rdertmfnatim of a dsftclenclz ar fu $fid oC rnfrgrpmrtA hrsirre taru

unds ertict.e 23 of ttc IU Xtr fG tln loce 19?1 {rd f9'?2 Fffs !b. l{3t?} I U

pedtfmE, ihrrlr D. &dsd.tt, dl Aal|t G, Berlsd,tt, frl€d I sFallb padtfm fu

rdgtm{natlgr of c dafidency c !s tlfrnd of pamlll tffi til td€r efcfc

22 of tln salr rrffi'fg tts lraur lytl ert r9?a FttB m. l{3{6).

A ms.Ltdsbst fi@af barfng ms srn+rmad bef(m ntak A. M, Earlngr

Offtffi' at t&E offtffis of tb Stlr trar ffiLs8tm, Itp tkld tffic o*ru, &rr

Ictr !h, ytrk, *r iXiss 20, IftS at, lO:45 A.lL ry! ms srtLrrgt b €nn-rusipn at

tb m locattst m $apMr 2.5, lytS at 21,15 P,tL g*tttsrerg 4peug1 Uy

6idol, eidof r llauemgelnl P.C. (Emffi s. x€ff!tr, hg., of ou&eD . ftG eriltt,

etdstnn amgaffi br h@ &ortfiir; Eaq. {ftrytli raritt, 88g., of, sr*I}.

x. l6stJu the lrrairffi actXvttts of pepftfanr erry D. HcrLtt, at a

$rulr€rf E re[remlattrn c aalssr !a lss tnqs ,sn2, oedtrrd
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t*p amqdrgl on of an uninospuate{ hlgl.msa, thcrdry sbjetf^q Eafd p€GftfG

b tlrlrrmpcafiecl hrsirss tax;

II. I*ntfs tln gnrjrtd salary tre oC pedtfms Ealo G. Bdad.tt

&r l!)?L atrf, lgl2 $aa rn tryWar epttttfrg od trre bstrm bsur! d

wl6or thengby befrry pcoparlv {rt[rried tn tb hralrnss trc of BeGlt tr ilecy D.

EFd(rri.tt.

,lpnrc F qc!

1. &,lttme, ihrry, D. M:tt d Saye G. Bdnd.tt" tlnly fl,Lcl k

re Stato frre tu rsEtdmt rebrrs fiG t95S md 1969, atd Hr b( Stab ocflr'ilrr(l

ire tff rdrms fon 1970, lgn ad l:nz, ln St lastarrc Lf$fry b|r ew

as 37Tt fnarycnAane Almnp Rl.vdals, lkr Ytrtc. turcl BeEtttius di/A Ft fl:p

unfnffipcafi€d lrrstmes ts rdlrrs for tbs ryars.
2. Ar rXrnruy 29, Ln}, thg Elm k alran t.gg.ad a StaGrt d Adtt

Charps ard a FUf.e of neffclmqf rgdnst petltl.mr JGry D. Eclcd.tt lardJtEg e

eurlts Statmt of Artlt Cbrys daH erlubar 3, l9l1 d arsdrry *+rttleaf

'srLnostrsa$, hxtrnss tai !q 1968, Ut59 d lgto of 92.S)1.16, nlrlt lffireB o(

$d?9.31' nakfsg a tsbal sf, $3r3?0.?ilr cr t;le gmrd thac tw retvd t.a satd

lsars as a warfactrrsrs regrumfraf.fim me nrbJec{, b tnlnmrpca; , tqFlrrm

tE(.

3. Ct Ms 28, Ln0, tfre Ire 't+ Erlr€au tsnaal a $ta@rt, of Adlt

ChfigFs d a etlm of hftctm,y'g-tngt, petlttffi .Iary D. Bciqd.tt, arrerLlrg

rnfffipgahd trrstrnes ta( f,c llnl d $72 d $21920,0{, plr8 furtE6t, of, 93:18.69,

EldeE a total of, $31298.73r cr tlp grrqnds t&rb lnre rml\nd ln each l|lar as a

nrntracta&€rfr re6reaenta'llr6 ms anbJa"t tp unfWaErt hrstnffi ta( anf,

lre€sf"g said petitfffirg tnal.Fs ire in eae l€dr by tta mnt dnm +e

lrages Fald to hfu wife, aa an fu;mpcr hratmss ddrctlcr,
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{. kLfttmr.My D, Berdnritt ttreIy f{td pEt,ftffira fis r*termlrntlm

of ttp aoflcdency e fic nfirrf of rnlarepmd hretrus tacft, rrlt}r Ftpeat

b 6ach of tho afisesatd rptLss of 4r.rlcisrcy, ctrallerrgilry ttu oetltrrtfcrallty

of t$e agpfiaatfsr of tlts trEx Is, ad cl?fudng an eoupltm as a saLes rWeac*atLvo

uds €ectim 703 (f) of tjre Sil( Latr.

5. Ar Janrary 29, Ln3t tb Inre tax B.reau Lesnd a Sta@rE, of

Adlt C3rarryes ard a lhtte of, bfj.cluqr agafnst, pet,ltLst€rs, ilcczy D" Eerlsrltt

arrt Sap G. EerlqtLtt, rs\risfng an earlls $tatmrt, of Adlt Clmges datd

lbrrubcr 3, 1g?I 
"rd 

r"qnstng adalttl$al. irre tEl fG 1gl0 0f $517,g5, plrs

lnterest, of $55.58, mkftg a btal of $573.53r ffi tt3 so!ilI tlrat qftftfury of

frm bsfiwl a lusbmd anl rdfe mB ffi, artH.s€d ftr lfar Ysr|g State tar

IltrIr3m8.

6. htltlsrss, firry D. Bslqdtt d hlu G. &r1arl.tt, d{d rct f{le a

pecrtfffr for rdetemtnafirsr of fJB aftuesatd lb$,€ of Euftcteray datd

rnruary 29, 19?3' gosutrg Lnsted, to Eal€ palqrfi, ln ftIt b tlr Irre k

asenr of t$e mnt &D ard a[drg !c ly,o with t€dp€ct, b euttixg of

Itre. esddtngXyr ttg? Ls rp isqp to ba dseemtnoat rlth reryect b

ture eqllfttirg fq 19?0,

7. h @sr 2g. !g74, ttn Irc lar Bssr lsad a Sta@rt of

Adlt Chsrges ed lilctts of, hftrC.cqr ryafnsu pa,ftlma, Jeory D. Berl$ritt

ar Flayte G. Berlccri.tt, Irpoelag addttlsral trc ta( fu 1971 ard L972 of

9l'99{'L9, PhrB irre.ast of $251.{8r mlttng a bbal of 9212,15.6?r cl tlrB

gqlrf tftat E$ftGfutg of Irre bdtx.€st a hrabad arrl vrlfe ms rpt, artM.zd

fc ltrr Ydr, State toc prrposae

8. kttti.sss, ilerrryr D. Be*rd.tt anf fayg c. Berlffittr tfurly 
tllf "

pgtl$.ur fe rdetmtnatlm of ttn Adf.cfencfi o,f tlp lb'tie of bflctency

datd O(lS€0r 28r 1974' cfailqtrg that pettticnr Fale G. gerhritt eqrad

fursm frgr tha brnlrpss of !s hr*wrfl, J€y D. F*dcrd.tf, &f g'lrf€s

rdffil to his aa a saL6 rry""elteatfu of flEntture nsnrf,ac'turers anl as a



umxxeepar .  
'  
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Alrfutg tle Septder 25, Lg?S lparlr{t, eatd pettttq?prsr regroerrtatlve

trltrew tln petittcr ftlsl !rtth respec+ b thc @ 28t LgT4lbtLe of

neJicierpy (ftto t\b. l{t346} arrf statdl thrt stjd pstittque dld rpt srtest

tfp '#tttgrat tac frryoced bV tns Inm Enl Brear-bry reaur.of tJE ura*fEitd

gpttttirg of trmre befieen sald p*lticnrs. .

9. Durfrg 1'958 ard 1969, petLttqe Jerrlz D. Hcritt Ustd hts

ooopaticr sr hie Dl6tr Xorlc State I$6G tas nertrmrg as naufaa'lilrerrr n4ureantaELve

ard that of petiti.cc Fale G. ffiritt, as lursefirlfE. Irre tn botlr years

was repctecl mlely fc petlttcnr Jerry D, Berlnrd"tt, brt rD wagF ard tax

gtatsprrts rmre ofifd with *ry"ry to UB ptrrclpEt.s fq r*trn said eeel$4{rs

reeirmd paysrt fc hls ssnt€E tn 1958 8d 1969.

troreaft€r, f,c 1970 ttuugh y972, cafd p€tJ.tiseg' osupatLffrs rue

Listsil ag ieaLes" w$lt each <rf ttm rwctfrg fure fc tlpm I€anB. Alttsrgtt

eatd petitimusr libr Yed( gtaEe lrre ta< retrrns disclosd nrHantja.I

irre Aun their pcfmmo of esvioee ln srtr osq4latl'crs fc 11170 tfmlgtr
' ,  '

Lg72, rc wago ard tar( staYnqrts r,we o,fferrd wtth r€sp€ot to the prfJqfpaJ.s

frqr wtm sai.d petitLsw reeirrcd p4r{rnnt, f,e nrcitr svles, eo€qlt, thaE tJr '

197f sn4 ilJtilz, $rch rrage arrd tan eta&wrts rprs foruAred *CIclrry ttt"t peEftf;&

FEIIB G. Bsrlad.tt earrnd 991000,00 ard $201400.00, rwp'civefy, aB an enfrfofne

of ler trlsbarrl, Jerry D, Belrl$trltt. \13 withtnldirrt t res q HICA srtrrfbrtisn

rcre ddrcfEsl frun lnr tgalarlri In eltlg libar.

10. Drrirg the years ln qusseion, fntttJ.ors Jcrrlz D. Eecisrltt rmtvd

€lp€nsatlsr i.n tJtB fmr of smisctsrs foe renries $hlch he rsdsd ac a . :

rnlee c rnanrfctsserte rqre*urtatlve r*t*rrrt rrittst aqrtraat lc Urrftefl,. : . . . 
'

Dtrrafae'trriry Cqluryr, Jagps, trdtana Geeinafter 'tnnltd"l, PtrtlUp Etrtt".lt

hqnrryr, Chi.cago, rUlrols (herreinaf,ts "kinirctrn) 911d, to a ndr l€sg

ry, 
Dilrld Fltchnun ard Assocrr,t€c, ctrl,cago, xlll'ols. saLd petlttoc&. 

' 
- 

'l
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aXeo perfffiInd slmlllar senrfrcs fc eJ.eartrry Sal€s Arpcattcr, Chlcago,

n$ qoLsr hrt dtd rpt rmlve arry ory€nEattar fincrn Clearlrry sat€B ccpqagtgr

,  
l , ' '

as he r*rs unanffissful Jn s61llry Ltg IJ.rs.

Il. g&tttiqu Jerry D. Berlccdtt er,rnd a1prrucfm,bly ?5 peroant of bfs 
'

;
totat lrre fncn Unttd, ard ttp baLare, nrbetantlat$ by reasm of tlre

eerrr/t@s l€ psf@dr m bchaliE of, hlrrtsch anl ot}r€r leeser Brlrulpals, aIL

with rwpect to tle 8a1.e of oeasfml ftnmturel 1.r8., ded<s, bodrcasss r .

tlvlrgr rocn tabl€E ard the llftE.

12. t{rlle petlti,orar .t€rry D. Bd<trri.tt ms fl$JesL * 
1c* 

dsres of

s*rol ard ctlrectisr ln tJB Berfmrm of fds &rtles ag a salps oc mnrfactlrerrg

r€Prrcsltatirrc (prtrnarify wlttr respoct, b et qrtlols, tnteocnal prroeerea

of tje cmParTf, attesdare at nrar'ket, stuilB tfee of fqr tftGs annrally,

atrd-ssl,Gr of rurthly Ealss r€pata, attendss ln thttailtc aluilrcq e\rery

htday arrt the tcrrtttr)r and ammts Drhfurh lE qrld c o.r,ld, rirt svLe , fG

crcdtt' ar othu reaedlsl ' t$e pefqOsaroo d mdtbl.e crrldarm eEtabffslg

tbat satd pettticren perf@rnd srvl,es fc trp tr mrrre gfrnfpals rrl,th ttEtr

hnoltl€& ard srsent hrt wi.tlnrt agresrurt bctrrren nrch trrtrr*pafs fc i*E

dtvlsi"st of, hts ttrn anf, ef,fc'tsl sdd petl.tl.ce fail€il to derur.strate a

cf.aE Ai\dsi.st d hts tirlE ard effc-ts bsrrwr arch prtrrcCpafsi aaid petfd-se

roas rsrt, ssject, to the qrtrtt arrf dfurcsifon of any gfrdpal in tlE uurs In

sfitctt ha aWrffi qrsEEE arrl perardeil thd b m,ke prc*rasee (sald

was unab0ra to n$m{t any &amrta to g4rytrb hi"e afrlm gr ttt€ ', 
- 1 -

qrtrarf" testlfYirry that he aeetasl|€d al.l tngtrrrcdsr ad otlEr fuuF'rtstry

naEiar orE ]'e.E aft€r rgrdrg sce flu hle prnclpalslr rald petsitlcg

E5 rrrt, subject, to the lrilt ard srtro,t d arryr sperlor to r*Et te rrqctccl



A. Ittat tlte :gnsafa*futsJ.fty of, th6 lfiils o,f the State of lB{ yck us

pmctrEd at tlle admfnlgtradvE leve'l :'rit tln !qa.r YG* State Ia:( hlgsl.Cl

dms rpt, frave JurJsdic{ton to decl.ara andLr'1.&lg urwrsLi.trrti-6a1. Aowrdfugrlyl

tha mitmrponated'tusLrpse tac, gereally, ard the 4pllcaticr of eettsr,?O3

of, tlp Ta:r Lfit, particrrlarly, ig @tatLtiltiqtal to the eocterrt that lrre tarc
. , 1
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li4bitlty te sorght to be irryosd cr pd,itt.qu J€rry D. Bsl$.ttE,. .

B. :EBt, trrrrsran;t, to s6c{ton ?01(a) of tlp nE( Irfl, t}E Statg of f€w

8x* iryoees a tar sr tlra frffiE of every untnoqcama hralrcs l1;nlly <x

prUaffy carried m wlthtn the gtate.

C. ltlhEtr frrsrant, to s€otl.qr ?03 (a) of thc Sx Ltr, an urrtrmqpcafid

hreires ts def,lrgd aF ryry trade, hrsj.rrcsg c omlpatt'qr -ngp*A fn by .n 
'

Lrdividual e unirnopounted estlty.

. D. thatr Snrnrant to eocti"m 703 (b) of the Ib( I*r, tho npqfqnars of

sel!\rl"oeg tryz an trdivdfrral aa an cplo'ye...of a gpcag,r.cr.,.dtrall rpt b

dsrEd an untnmrpc.atedl lrrslrnss, unfess andr selnrie, amtl.trrte part of,,a

hrslxgs regul^arly canc"l"d cr by eacir fudivi&slr . , ,
E. lhat thg @ rehticretrlp eo<Lats @ trp prtrfc*baf

tr\il€g, rp,t,rns the rt$rt b sqrtrol arrr ffret iln trdrvtanl per:fmntrg ee

crly aa to the errl reqrlt b be aec*pli*ad, hrt algo as to ttp rrparrq arrl

dscair.E to ba cpJ.qid,. see !,tatte of LLben4n v. garlndl, {r N.y.2d 7'l4r 77g

(1977).

. F. :Ihat " (f)rcnr the natrre of ttre pr*l"enr ttp d€grge of qrtrrol t^trictr

rust be reeenrcd bf tle rylc1er tn qtrer to crclate tle enplqpr-srplorre

rel'ati.mehip carypt be statd fn tq fin9 of matheuratical pecisicr, ard, varlore

aspects of tlre retatlcrshfp mryr be anstd€rd ln arrivirg at ttr splusiqr tn

a pnrttorlar case'. Uatts of, lf&qrug v. gal44ur, Id. at ?79.

G. l&rat a repewr.tat.trle omrpt be deemd an''tan1llple" t&@ tfn

pfrrcdpaf dms rpt, exe$cim qrtrol ard dlrsttsr o\tu trre mruEr tn $t$dr

custcrnsrs are apM ard puaradd to mtce sal'g c otlErtd.ge 
"p*trt*

ard' csrtlol tlE sales rcutire. !'Iatter of, Ld,bsnan v. Gallrun, Id. at Z?9.

H. llhat, 
ry* 

to scottffE 7e2 and 6S9(e) of ths b( Itr, Fctftldrg

Oerry D. ktt\f,ltt bearg tJre hurilsr of prcof to Sabil.tsh that, the ocnpeng*fsl
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r€elvd drfrg tln lears ln qrr€sEf.cr fc hie perfunre of e€rlxl€B aE a

urarufrcrlurqrs G salas rqnsessrtatf.\lq was fc searrL€r rerdsql aa an eryfry

rratlrer ttran as an irdeperdort orrtractc or ag€nt caffyfrg on irr uniruqpdra:

hrsirgs. llatter og llarcff v. grl-ly, 55 A.D.?il 255, 389 N.y.s.a 453 (3nr

De[t,. 1976]. S*l also !{atter of lrtbgnan v. Galhlan, S*lra at TI7.

I. Ihat petitl,ce ,Imy D. Bsltrrrltt fatl€d to zustain ht-g turilen of -

estqb$shtrq tltat lE las an "eryloyen wlthin t*re rmcrfrry ilrt lntsrt of gstrelatr.

703 (b) of tle b( I^ard. l,@vs, Eos{,ton 703 (f) of ttp nrc Iar }rag rp a[4lffcqttsl

lEE.

Safd petltimr dhrstrattrt tln fudtcia of an f*eerdcnt agsrt G

qttracton ratts than an eqilo1e. l8ttgf qf. seffg v. g,tate 84. oarmls4fn,

58 A.D.zd 726t 396 N.Y.S. 2d 493 (3r.d Dep'b. Lg77r. lablqqi of, Llbelmry v.

1lman, $Wa aE 779. ncosUirqly, tlc irre reeivd by sald petitLcrs

fc hig sefvlctss as an frgryrdsrt rales q rmnrfrc.lrrren'e re4reserrtatlrre fc

t$e lpan 1958 ttrllcnrgh L972 Ls $&J€at to rxrirmrpord hrstrpss ta(.

J' Stat the petitios of, J€liry D. Berioritt are dsri.ed ant th6 rpti€s

of deftetorqr tsssil ryainst saLd petttJcu cr ,Janrary 29, Lg73 ard G&'281

1974 are srstafied. Gte petJ.tJ.cr of ,h!ry D. Berlctritt ard fb11e G. Battrl.tt, Le

tnr-by decacd witffiaqn ard the Nott€ of DefLcterclz i.ss.nal against Batd

ryqttor€$s cr ootgel eB, 19?d LE

BIIEDT N.berryr, lterr YoaJr

JUL 1 B I98O
ml( ctorxE8ns


