
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Dominick & Agatha Battaglia

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Article 22 of the Tax Law

fo r  t he  Yea r  1973 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Dominick & Agatha Bat tagl ia ,  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :

Dominick & Agatha Battaglia
23  Moe l l e r  S t .
Hicksv i l le ,  Ny 11901

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

Unit .ed States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

28th day of  November,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

I



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Dominick & Agatha Bat tagl ia
23  Moe l l e r  S t .
H i cksv i l l e ,  NY  11801

Dear  Mr .  &  Mrs .  Ba t tag l i a :

Please take not i ,ce of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have nolv exhausted your right of review at the administrative leveI.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this deci_sion may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OT NE{d YORK

STATE TAX COMMISSION

In the Hatter of the Petition

o f
DOMINICK BATTAGLIA and AGATIIA BATTAGIIA

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Article 22 of the Tax Law for the year
1 9 7 3 .

lrihether petitioners, for

personal residence as a result

DECISION

subject year,  incurred a casualty loss to their

of deter iorat ion of plunbing pipes.

TINDINGS OF FACT

Peti- t ioners, Dominick Battagl ia and Agatha Battagl i 'a,  23 Moel ler Street,

Hicksvi l le,  New York 1.1801, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

year  1973 (F i le  No.  15147) .

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the offices of the State Tax Commission, Trso t/orld Trade Center, New York, New

York, on Apri l  22r 1980 at 1:15 P.M. Pet i t ioners appeared pro se. The Audit .

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( l l i l r iam Fox ,  Esq. ,  o f  counse l ) .

ISST]E

1. Pet i t ioners, Dominick Battagl ia and Agatha Battagl ia,  f i led a New

York State fncome Tax Resident. Return for L973 on which they clained, under

i temized deduct ions ,  a  casua l ty  loss  o f  $1 ,529.00 .

2. On May 19, 1975, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioners assert ing personal income tax of $145.36, plus interest of

$11.90 ,  fo r  a  to ta l  o f  $157.28 .  The Not ice  was issued on  the  grounds tha t
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pet i t ioners fai led to substant iate that the loss at issue resulted from a

casualty.

3. Petitioners were required to replace the plumbing pipes in their

personal residence because they becane clogged. To gain access to the pipes,

required that pet i t ioners break through a wal l .  The same pipes have been in

use fo r  a  per iod  in  excess  o f  f i f t y  (50)  years .

4. The progressive deter iorat ion of the pipes resulted from a normal

operat ing cause, and was not the result  of  some sudden, unexpected or unusual

cause.

5. At the hearing, pet i t ioners submitted a copy of a cancel led check

dated July 1, 1976, in the amount of $47.31, payable to the order of the New

York State Department of Taxation. Petitioners contended that said payment

was made by them against tax due for year at issue; and for which they have

not received a credit  against proposed l iabi l i ty.

CONCLUSIONS OF LAW

A. That the plunbing pipes deteriorated through normal obsolesence and

was not due to some sudden, unexpected cause. That losses ref lect ing a steady

deter iorat ion of property through a steadi ly operat ing cause are not deduct ible

(Durden v. Comm. of Internal Revenue, 3 T.C. |  [1944]).

B. That the Audit Division is directed to ascertain whether the payurent

of $47.31 for payment of tax at issue was received from pet i t ioners. That a

credit  would be al lowed against the def ic iency i f  the Audit  Divis ion determines

that such payrnent should properly be credited against the pet i t ioners l iabi l i ty.
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C. That the petition of Doninick Battaglia and Agatha Battaglia is

denied and the Notice of Deficiency issued May 19, 1975 is sustained, together

with such additional interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COU}IISSION

Nov 2 I p8o


