
STATE OF NEI,i YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

J .  Re id  &  E.  Lou ise  Bar ton

AT'FIDAVIT OF MAITING
for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

o f  a  Def ic iency  or

or a Refund of

the Tax Law

1972.

a Revision

for  the  Years  1971

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says thaL he is an enployee

of t 'he Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon J. Reid & E. louise Barton, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid r , i r rapper addressed as

fo l lows:

J. Reid & E. Louise Barton
10 Cady Ave.
N icho ls ,  NY 13812

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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In the Matter of the Petition
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J .  Re id  &  E.  lou lse  Bar ton

ATT'IDAVIT OF MAIIING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

of a Def ic iency or a Revision

or a Refund of

the Tax Law

1972.fo r  the  Years  1971

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon T. Vance Hinkson the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. T. Vance Hinkson
317 Main  St .
Towanda, PA 18848

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

23rd  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALB.ANY,  NEW YORK 12227

lTay 23, 1980

J .  Re id
10 Cady
Nicho ls ,

Dear  Mr . & Mrs.  Bar ton:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of.  the Tax law, any proceeding ln court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months frorn
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
T. Vance Hinkson
3 1 7  M a i n  S t .
Towanda, PA 18848
Taxing Bureau's Representat ive

&8.
Ave.
NY

f ,ouise Barton
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STAf,E OF NE}[ YORK

STAIE TA)( CCI,IMISSIOII

In tlre tr4atter of ttre Petition :

o f :

J. REID BARION and E. ISLIISE BARION : DECISION

for Redetermination of a Deficienq,z or :
for Refund of Personal Inoorne Tar urder
Article 22 of tlre Tax Law for the Years :
1971 and L972.

Petitioners, J. Reid Barton and E. louise Barton, 10 Cady Avenue, Nichols,

Neno York 1-381-2, filed a petition for redetermi-nation of a deficienqg or for

refirnd of personal inocne tax urder Article 22 of ttre Ta:< I-aw for the years

L97L arfr, 1972 (File No. 13069).

A snrall claims hearing was held before Carl P. Vfright, HearJng Officer'

at the offices of tLre State Tax Conrnission, C;overnnental Civic Center, 44 ltrawley

Street, Binghamton, Neur York, on Septernber 12, 1979 at 2245 P.M. Petitioner

J. Reid Barton appeared wittr f. Vance Hirrkson, PA. tlre Audit Division appeared

by Ralph J. Vecchio, Esq. (Patricia L. Brwnbaugh, Ese., of oounsel).

ISST.IE

Whether a New York State resident may ecclude from New York gnoss inwne

the unrlistributed taxable inoonre frsn a Peru:sylvania oorporation tlrat tlre

petitioners elected to be taxed as a snal1 business aorgnration for Federal

incorne ta< pur;:oses.

FIM]NC.S OF FASI

1. Petitioners, J. Reid Bartorr and E. Iouise Barton, timety filed

Nenr York State incore tax resident reUrrns for l.97I and 1972. Petitloners did

not i.::clude in total New llork Inorne ttre undistributed taxable incrcne of

I

l
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$L2,584.79 ard $10,405.35 for 1971 axd 1972, respectirrely, frcr1r a Pennsylyania

corgnration that tle petitioners elected to be ta:<ed as a srn1l business

corgnration for Federal insre tax purSnses.

2. On Februarlr 24, 1975, tlre Inone Ta>c Bureau issued a t{otice of

Deficiency against petitioners for I97L atld L972, asserting personal inocnre

ta< of $3,037.77, plus j-nterest of $478.67, for a total of 93r5L6.44. Ttre

Notice was issued on tlre gror:nds tLrat Federal adjusted gross incone was ttre

starting point for Nerd York adjusted gross jncone, plus or rninus any atrplicable

Ns,v York State npdifications. As ttrere were no Ner,v York State npdifications

governing the exclusion of Sub-drapter S inccne, regardless of source wittrin

or witlrout New York StaLe, the I97L afi, 1972 tax liabilities \dere reoonputed

accordingly.

3. Petitioner J. Reid Barton is or^ner and president of a Pennsylvarria

corSnration which does no busj-ness in New York State. Itre rcr;nration pays a

crcr;nration ta< to ttre State of Peru:sylvania. Petitioner J. Reid Barton rcn-

tended that he stroul-d nct have to pay ta<es to Ne\M York State on the r:ndistributed

taxable incqre frcnr tlre Pennsylvarria oor;nration.

@NS,USIONS OF IAYI

A. That section 1373(b) of rntefiIa1 Revenue code provides that:

IAI4OUI{I ]NCLUDED IN G&SS IN@ME.--Each person vrtro is a
shareholder of an electing snalI business corSnration on the
last day of a taxable year of such cb:rporation shal1 include
in his gross inone, for his taxable year in wtrich or wittr
whicLr the ta<able year of ttre corgnration errds, ttre anpr:nt
he would have received. as a dividend, if on such last day
there had been distributed pro rata to its straretrolders by
such cortrnration an anpr:nt eq,ual to the corporationts
urxlistributed ta:<able incone for ttre oorporation's t:xable
year. For purSnses of this ctrapter, ttre anrormt so included
shall be treated as an arnrunt distributed as a dividend on
ttre last day of tlre taxable year of ttre oorSnration. "
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B. fhat. section 612 (a) of ttre Ta< Ianr,r states that:

"Ttre Nevr York adjusteC gross inaore of a resident individual neans
his federal adjusted gross inc€me as defi:red irr the laws of the
United States for ttre taxable y€arr wittr ttre npdifications specified
in this section."

That ttrere is no npdification to reduce federal adjusted $:oss incqre by the

urdistributed ta<able inqne frqn a snarr business corSnration.

C. That ptrrsuant to section 612 (a) of ttre Tax Law petitioners, J. Reid.

Barton and E. Iouise Barton, were reqluiJed to include in New York adjusted

gross inccne threir r-urdistriJruted taxable inone frqn ttre Pennsylvania corSnration.

D. That ttre petition of J. Reid Barton and E. Iouise Barton is denied

and ttre Notice of Deficienqg issued FebruarY 24, Ig75 is sustained, tcge.ther

wittr such additional interest as rnay be 1ar^rfully oaring.

DATD: Albany, Nevy York

lvlAY z c 1980


