
STATE OF NEW YORK
STATE TAX COMMISS]ON

In the Matter of the Pet i t ion

o f

Rober t  G.  A l lan ,

and Cecel ia Al lan

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for  the  Year  1971.

Sr .

( d e c ' d )

Deficiency or a Revision

Refund of

Tax Law

AFF]DAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of August,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Rober t  G.  A l1an,  Sr . ,  and Cece l ia  A l lan  (dec 'd ) ,  the  pe t i t ioner  in  the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Rober t  G.  A l lan ,  Sr "
and Cecelia Al_l_an ( dec ' d )
P .O.  Box  3327
Fort  Lauderdal_e, FL 33316

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that. the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6th day of  August ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the
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Rober t  G.  A l lan ,

and Cecel ia Al lan

for Redeterminat ion of a
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under Art ic le 22 of Lhe
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Sr .

( d e c ' d )

Def ic iency or a Revision

Refund of

Tax Law

AFFIDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of August,  1980, he served the within not ice of Decision by cert i f ied
mai l  upon Thomas I .  McElvein, Jr.  and Gabriel  Ferber the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Sirs Thomas I .  McElvein ,  Jr. .  and Gabriel-  Ferber
Davis,  Nesper & McElvein
71'20 Liberty Bank B1dg.
Buffalo,  NY t42O2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the represenLat ive of

the peLit ioner herein and that the address set forth on said vrrapper is the last

Sworn to before me this

6 th  day  o f  August ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  5 ,  1980

Rober t  G.  A l lan ,  Sr .
and Cece l ia  A l lan  (dec 'd )
P . 0 .  B o x  3 3 2 7
For t  Lauderda le ,  FL  33316

Dear  Mr .  A l lan :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat. ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t . ioner '  s Representat ive
Thomas I .  McElvein, Jr.  and Gabriel  Ferber
Davis,  Nesper & McElvein
1120 L iber ty  Bank Btdg .
Buffalo, NY 14202
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

R0BERT G. ALLAN, SR. and CECELIA ATLAN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
1 9 7 1 .

o f

o f

DECISION

P e t i t i o n e r s ,  R o b e r t  G .  A l l a n ,  s r . a n d  c e c e l i a  A l l a n ,  p . 0 .  B o x  3 3 2 7 ,  F o r t

Lauderda le ,  F lo r ida  33316,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

y e a r  1 9 7 1  ( F i l e  N o .  0 0 0 3 5 ) .

A formal hearing was held before Alan R. Golkin,  Hearing Off icer,  at  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  Of f i ce  Bu i ld ing ,65  Cour t  S t ree t ,

Buf fa lo ,  New York ,  on  0c tober  25 ,  7977 aL  1 :15  p .M.  pe t i t ioners  appeared by

Thomas I .  McElvein, Jr.  and Gabriel  Ferber,  Esqs. The Audit  Divis ion appeared

by  Peter  Cro t ty ,  Esq.  (Franc is  Cosgrove,  Esq. ,  o f  counse l ) .

ISSUE

Idhether pet i t ioners lvere domici l iar ies of New York State and l iable for

New York State income taxes as resident individuals for the tax vear L97L.

FINDINGS OF FACT

1.  0n  February  25 ,1974,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to  pe t i t ioners ,  Rober t  G.  A l lan ,  Sr .  and Cece l ia  A I Ian ,  de ta i l ing  a

tax def ic iency result ing from i ts disal lowance of a claimed change of domici le

fo r  the  year  1971.

2. 0n February 25r 7974, the Audit  Divis ion issued a Not ice of Def ic iency

Lo pe t i t ioners  asser t ing  a  tax  de f ic iency  o f  $25,747.88 ,  p lus  in te res t  o f
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$2,387.30r  less an overpayrnent  on the i r  re turn of  $4,364.00,  for  a  to ta l  o f

$23 ,777 .18 .

3.  Pet i t ioners  res ided in  Batav ia ,  New York  fo r  aL  leas t  fo r ty  years  and

paid income tax as New York residents each of those years through 1970.

4. In late 1970, pet i t ioners "moved'r  into their  yacht located in Flor ida.

In  F lo r ida ,  Mr .  A I Ian  leased a  "s l ip "  fo r  h is  yacht .  The lease had a  one-year

term and he has renewed the lease each year since 7970. Previous to the late

1970 move,  Mr .A l lan  had en tered  in to  month ly  dock ing  agreements .  0n  the  1971

lease,  Mr .  A l lan  l i s ted  h is  address  as  be ing  in  Batav ia ,  New york .

5. Mr. Al lan had decided to l ive on his yacht in Flor ida on the advice

of his physician. His physician recommended i t  in hopes of exlending Mr. AIIanrs

l i fe span and to ease the discomfort .  of  chronic emphysema.

6. Pet i t ioners attempted to sel l  their  mari tal  residence in Batavia, New

York  fo r  severa l  years .  In  1970,  as  we l l  as  subsequent  years ,  pe t i t ioners

maintained the home and used Lhe residence when they were in New York State.

1 .  The mar i ta l  res idence be longed to  Cece l ia  A l1an.  However ,  s ince  her

death subsequent to 1977, Mr. Al lan has had a l i fe estat.e in the residence.

B. Pet i t ioners spent seven to eight months of lg71 in Flor ida, but

traveled to New York for the summer. i {hi le in New York, they stayed at their

residence in Batavia, entertaining and renewing old fr iendships. They did

spend some of their  summert ime with their  chi ldren and grandchi ldren in New

Jersey and 0hio. Pet i t ioners maintained this pattern from 197L up unt i l  the

t ime of Mrs. Al lanrs death and Mr. Al lan has maintained the same pattern,

therea f te r .

9 .  Mr .  A l lan  reg is te red  and main ta ined h is  au tomobi le  in  F lo r ida ,  bu t

main ta ined a  New York  d r iver ' s  l i cense in  o rder  to  avo id  the  s t ress  o f  a  " road

tes t "  in  h is  laLer  vears .
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10.  Mr .  A l lan  executed  in  New York  a  complex  w i l l  w i th  t rus t  c lauses

intended to survive him. He also created in 7977 an inter vivos trust of  a

substant ial  port ion of his wealth and appointed var ious trusted New York

acquaintances as Lrustees. Mr. A1lan did discont inue various other New York

banking and business relat ionships.

11 '  Mr .  A l lan  d id  in  1971 and has  s ince  voLed in  New York ,  by  absentee

b a l l o t .

12 .  Mr .  A l lan  consu l ts  a  F lo r ida  dent is t

and no longer ut. i l izes a New York dent. ist .

13. Mr. Al lan changed his membership to

New York social  c lub of which he had been a

jo in  var ious  soc ia l  c lubs  in  F lo r ida .

when he requires dental  t reatment

nonresident status in an el i te

member for many years. He did

14. Mr. AIIan's averred intent to effect a change of domici le was supported

by the uncontroverted test imony of a polygraph expert .

CONCI,USIONS OF tAW

A. That to change one's domici le requires an intent to give up the old

and to take up the new, coupled with an actual acquisi t ion of a new residence

in the new local i ty.  Babbin v.  Stat.e Tzrx Commission, 67 A.D.2d 762. Absent

such intent,  the exist ing domici le wi l l  cont inue unt i l  a new one is establ ished.

B. That the burden of proof is on the pet. i t ioners to prove that they had

the required intent ion to effect a change in domici le.  Such intent is measured

by "whether the place of habitat ion is the permanent home of a person, with

the range of sent iment,  feel ing and permanent associat ion with i t . "  Matter of

Bodf ish  v .  Ga l lman,  50  A.D.zd  457,  458.  Even i f  i t  were  to  be  conceded tha t

pet i t ioners evidenced an intent to abandon their  New York domici le,  they have

not evidenced an intent to take up a nelr residence to which they have attached



-4-

feeling and permanent association required tothe ful l  range of sent iment,

es tab l i sh  a  new domic i le .

C.  That  the  pe t i t ion  o f

and the Not ice of Def ic iencv

Rober t  G.  A1 lan ,

dated February 25,

Sr .  and Cece l ia  A l lan  is  den ied

I974 is  sus ta ined.

DATED: Albany, New york

,t':!f, 0 6 lgtg

STATE TAX COMMISSION

#6,-".- : A 
'.

COMMISSIONER


