
STATE 0F NEht YoRK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PauI T. & Ruth B. Abraham

AFFIDAVIT OF MAITING

for RedeterminaLion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Year  1975.

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l1 th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon PauI T. & Ruth B. Abraham, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fol l -ows:

Paul- T. & Ruth B. Abraham
22L Ibis St.
F t .  M y e r s ,  F L  3 3 0 3 1

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service r+i thin the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

1 ..,4

Sworn to before me this

1 l th  day  o f  Apr i l ,  1980.
i  . ' 7
.\--- t--. ,r'_U/n*h .".__,,4-*/ ./^-

v.,'



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

Paul T. & Ruth B. Abraham

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax law

for the Year 7975.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

1l th day of Apri l ,  1980, he served the within

mai l  upon Mark W. Brown the representat ive of

proceeding, by enclosing a true copy thereof

wrapper addressed as fol lows:

Mr. Mark W. Brown
Ryan & Brown
9 S .  Ma in  S t .
Mechanicvi l le,  Ny 12119

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

and says that he is an employee

18 years of age, and that on the

not ice  o f  Dec is ion  by  cer t i f ied

the pet i t ioner in the within

in  a  secure ly  sea led  pos tpa id

known address of the representat ive of the pet i t ioner.
I
d

Sworn to before me this

1 1 t h  d a y  o f  A p r i l ,  1 9 8 0 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  11 ,  1980

Paul T. & Ruth B. Abraham
2 2 1  I b i s  S t .
F t .  Myers ,  F t r  33031

Dear Mr. and Mrs. Abraham:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO & 722 of the Tax Law, any proceeding in court  to
revier,r  an adverse decision by the State Tax Comrnission can only be inst i tuted
under ArLicIe 78 of the Civi l  Pract ice Laws and Rules, and r,r" t  b" commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Representa t ive
Mark W. Brown
Ryan & Brown
9  S .  M a i n  S t .
Mechan icv i l le ,  NY 12118
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TA)( CCI,IMISSION

In ttre Matter of ttre Petitions

of

PAUL T. ABR TNM And R[.M] B. ABRAMM

for Redetermination of a Deficienqg or
for Refund of Personal Incore and
Unincorlnrated Business Taxes under
Articles 22 and 23 of tlre Tar Iaw for
tte Year L975.

DECISION

Petitioners, Paul T. Abratram arxi Ruttr B. Abratram, 22I Ibis Street, fbrt

l4yers, Florida 33031, filed petitions for redetermination of a deficienqg or

for refund of personal inoone and r:ninorporated br:sjness taxes r:nder Articles

22 and,23 of the Tax Law for tkre year 1975 (Fite No. 20222).

A srnall claims hearing was held before Joseph Ctryqnruaty, Hearing Officer'

at tlre offices of ttre Stat€ Ta< Connnission, Building #9, State Carpus, Albany,

Neur York, on Decenrber 22, 1978 at l:15 P.M. Petitioners appeared by l4ark W.

Broum, Esq. The Audit Division atrpeared by Peter Crottlz, Esq. (J. EUen h:rce1I,

Esq., of counsel-).

rssUEs

I. Irr/trether peti-tioners were required to file a Nqrq York State rpnresident

incore tax return for ttre year 1975 for ttre pu4)ose of regnrting jnterest of

$I7t329.90 frqn a pr:rchase npney nDrtgage which was parbial consideration for

the sale of a Nerrr York r.rrincorporated busjness in L974.

II. Whettren petitioner Paul T. Abraham was required to file a Nerrir York

State rated business tax return for the year L975 for the purtrnse of

retrrcrting interest of $171329.90 received from a purclrase rcney nortgage wtrich

was partial consideration for tlre sal.e of his Nerrs York r:nincor;rcrated business.
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III. ViLrettrer tlre petj-tioner Paul T. Abraham was requ:ired to file a Nqnr York

State uninoorSnrated business ta< return for the year 1975 for ttre pr-r5nse of

reporting a gail of $11533.30 he received in thrat year from tlre sale of his

r:nincorporated business in 1974.

FINDINC.S OF FACI

1. Petitioners, Paul T. Abrah,am ard Ruth B. Abratram, did not fiLe a

Nevl York State nonresident incone tax return for 1975, nor did petitioner

PauI T. Abrahram file a t{ernr York State r.urincorporated business ta< return for

t975.

2. On June 27, Lg77, tlre Ar:dit Division issued a lbtice of Deficienqg

against petitioners, PauI T. and Ru*r B. Abraham, ard a }btice of Deficiencry

against petitioner Paul T. Abralram. Itre ltrotice of Deficiency against Paul T.

and Ruth B. Abrahram was issued on ttre grounds that ttrey failed to file a non-

resident inone ta>< return for 1975 a-nd retrnrt incone earned frqn New York

sources. Said notice asserted a deficiency in ttre anpr:nt of $792.01 j:r personal

j-ncsme tax, plus $277.20 in penalty (pursuant to sections 685 (a) (1) -and (2) and

685(b) of tlre Tax law) and interest of $80.78, for a total due of $L,L49.99.

TLre lilotice of Deficienql against Paul T. Abratram was issued on the gn:ounds ttrat

he failed. to file an u::incorporated busjness tax return for L975 ard retrnrt

incone derived frqn Nqr,r York sor:rces. A,s a result, the notice asserEed r:nincorporated

business tax in the anor:nt of $762.47, plus fnalff of $266.85 (pr:rsuant to

sections 685(a) (1) and (2) and 685(b) of ttre Tax Law) ad $77.77 in interest,

for a total due of $I,107.09.

3. Petitioner PauI T. AbraLram sold his r:nincorporated business which was

located in Nerrv York State in 1974 and, a1so, npved frqn ttre State of Nernr York

durJ-ng said year. In partial consideration of the sale the petitioner received

a purchase money nortgage. For Nevtr York State pensonal inoqne tax purposes
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th1g entj-re gain realized on ttre sale of the business was accrued to petitioner's

irg74 ffu1al resident income ta:< return pursuant to the "Specia1 accruals"

provision of section 654 (c) of tlre Tax law. Ftor r:njnorSnrated business tax

purposes, ttre Tax Law does not provj-de for "Special accruals", ard tterefore,

no such accrual appeared on ttre 1974 r:nincorlrcrated br.rsiness tax rettrrn.

Petitioner elected, for Federal incqre tax purposes, to report arry gain realized

from tlre sale of tlre business on an instalJrrent nettrod pursr:ant to section 453

of the Internal Revenue @de of 1954.

4. Botlr petitioners were nonresidents of New York State during the

entire year at issue.

5. During ttre year L975, petitioner Paul T. Abraham received interest of

$L7,329.90 and realized a gain of $11533.30 on ttre instatlnent sale of his

Neur York uninor;nrated business in 1974.

6. Petitioners argued that ttre inoqne of $17,329.90 received by than

dr"ring 1975, frcrn a promissory note secured $r a nrrrtgage, oonstitrrted jnterest

income received by norrresidents from intangible persornl properQr ard that tltis

incone was not derj-ved fron property erployed in a busjness, trade, profession

or occtrSntion carried on witlrjn ttre State of Nevs York in 1975.

7. Petitioners fi:rttrer argued that ttre interest and principal received

by petitioner Paul T. Abraham irr 1975 on a note secured hlr a nortgage on Nevv York

prcperty, which property was fornerlr used hV the petitioner jn his busjness,

cannot be considered as an item of incorne received from a business being liguidated

as the business was sold irr 1974.

CONCLUSIONS OF l,AI^1

A. Ttrat interest palzlrents of $17,329.9A received by petitioners Paul T.

and Rtrttr B. abraham, who were nonresidents dr:ring 1975, constituted ilccrne fiom

the dislnsition or liguidation of property which was enployed in an unincorporated

business located in Uerrs York State arrl, as such, is subject to Nehr York State
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Personal incone ta>< ard unincorSnrated. busjness tax within the neaning and

intent of sections 632(D and 705(a) of the Tax raw respectively and 20 lwcRR

L3I.2 and 20 NYCRR 205.I.

B. Tlnt tlp gain of $1,533.30 realized i:r 1975 by petitioner Paul T.

Abrahan on the sale of his Nqry York un:incor5nrated busjness is taxable for

r:nincorlnrated business toc pr:rposes witlrin thre neaning and intent of section

705 (a) of ttre Tax r.aw and 20 \TYCRR 205.L since said gain was derived frcnr ttre

liquidation of a business located wittrin Nerrv york state.

C. ILnt the petitioners acted wittr reasonable cause jn not filing 1975

personal and rrninoorSnrated business tax returns and that, no part, of tlre deficiencies

are due to negligence or intentional disregard. Accordingly, the penalties

asserted. prrrsuarrt to sections 685(a)(1) ard (2) and 685(b) are cancelted.

D- That the petitj-ons of PauI T. and Rutfr B. Abratran are granted to ttre

exbent indicated in Conclusion of Law "c", supra, and that, erccept as so granted,

the petitions are in all other respects denied.

DAIED: Albany, New York

APR 1 1 1980


