
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Stanley YelI in

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for the Year 1967 & 1969.

AT'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that.  he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of June, 1979, he served the within Not ice of Decision by cert i f ied

mai l  upon Stanley Yel l in,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid rdrapper addressed as fol lows:

Stanley YeLl- in
3447 Carey  La .
Baldwin, NY

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .  - \

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn

22nd

to

day

before me this

o f  J u n e ,  1 9 7 9 .
1

(,,
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STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMBS H. TULIY JR., PRESIDENT

MIITON KOERNER
THOMAS H. I,YNCH

JOHIII J. SOIIECITO
DIRECTOR

Telephone: (518) 457-t723

June 22, 1979

Stanley Yel l in
3447 Carey La.
Baldwin, NY

Gentlemen:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to Lhe New York State Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
rep ly .

Pet i t ioner '  s Representat ive

Taxing Bureau's Representat ive

incere ly ,



STATE OF NEW YORK

STATE TAX COMMISSION

In the l4atter of  the Pet i t ion

O I

STANIEY YELLTN

for Redeterminat ion of a Def ic iency
or for Refund of Personal Income Tax
under Art ic le 22 of the Tax Law, for
the Years L967 and. f969.

DECISION

Stanley Yel1in, 3447 Carey Lane, Baldwi-n, New York, filedP o r f  r f  n n a r  S t q n ]  a r r  V a ] ' l  i  n t++'/ \Jarey lane

a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Articl-e 22 of the Tax Law for the years 1967 and. t969

(F i te  No.  o t7og) .

A srnall claims hearing was held before William Valcarcel, Hearing

Off icer,  at  the off ices of the State Tax Commission,,  Two World Trade Center,

New York, New York, on May 1!,  L97B at 2t4, P.M. Pet i t ioner appeared by

Michael Goldsmith, Esq. The Income Tax Bureau appeared by Peter Crotty,  Esq.

f  p^h^-+  Fa l  i  -  Esq.  ,  o f  counse l )  .\ r l v v v r  e  r  v f 4 ^ t  !

ISSUE

Whether pet i t ioner was a person required to col lect,  t ruthful ly account

for and pay over New York State withholding taxes of Kim Walker, Inc. for

1967 and. 1969.

FTNDTNGS OF FACT

1. Kim Walker,  Inc. fai fed to pay over to the Income Tax Bureau f i4177O.O2

in New York State personal income taxes withheld from its employees during 1967,

and during the period June 1, L969 through August 19, L969.
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2. On June 2!,  L97O, the Income Tax Bureau issued a Not ice of Def ic iency

to pet i t ioner,  assert ing a penalty (under sect ion 6Bf(g) of the Tax Law)

rosinct him =q n person who wi l1ful ly fai led to col lect and pay over New York

withholding taxes.

1. Pet i t ioner was president and major i ty stockholder of Kim Walker,  Inc.

He was responsible for the coordinat ion of styl ing and sel- I ing act iv i t ies.

As major i ty stockholder,  pet i t ioner had the ul t imate responsibi l i ty l  however,

the f inancial  and record keeping responsibi l i t ies were those of the comptrol ler.

4 .  K im Walker ,  Inc .  was  opera t ing  as  a t rdebtor  in  possess ion , t r  and on

June 18, 1969, bankruptcy proceedings were inst i tuted.

5. Pet i t ioner contended that he was not l iable for the penalty because

the fncome Tax Bureau fai led to proceed on a pr ior i ty claim in the corporate

bankruptcy proceedings. The Income Tax Bureaufs fai lure to proceed on i ts

claim resulted in an i texpunged orderrr  being issued on September 16, 1975 by the

United States Distr ict  Court ,  Southern Distr ict  of  New York.

6. Kim Walker,  Inc. f i led a refund claim with the Corporat ion Tax Bureau

for $B 34t.68. Upon approval of the refund claim in January of L976 by the

Corporat ion Tax Bureau, $1,5I8.54 was withheld and credited to the withholding

tax sect ion of the Income Tax Bureau. The balance of f i6r\Z3.t4 was paid to the

New York Credit  Menrs Adjustment Bureau, Inc.,  the trustee in bankruptcy.

Pet i t ioner contends that he is not l iable for the penalty at issue because

the Department of Taxation and Finance had the money in its possession (which

was in excess of the corporat ionrs withholding tax l iabi l i ty)  and that i t

failed to deduct the total amount of taxes owed by Kim Walker, Inc.
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CONCLUSTONS'OF I,A.W

A. That pet i t ioner,  Stanley Yel l in,  was a person required to col lect '

truthfully account for and pay over New York State income tax withheld by

Kim Walker, Inc. in the sum of fi4,77O.O2, and that he wil1ful1y fail-ed to

do so, within the meaning of subdivi-s ions (g) and (n) of sect ion 685 of the

Tax Law. Accordingly,  pet i t ioner is subject to penalty equal to said sum

under subsect ion (g) of sect ion 68, of the Tax Law.

B. That the failure of the Income Tax Bureau to proceed in the

Chapter XI proceedings of Kim Walker, Inc., although it had knowledge of

the proceedings, did not discharge the l iabi l i ty of  the corporat ion or of

i ts responsible off icers for said taxes, s ince withholding tax obl igat ions

cannot  be  d ischarged in  bankruptcy  (11  U.S;C.  sec t ion  35  G) ( r ) (e ) ) .  The

Income Tax Bureau was not required to make an attempt to collect unpaid with-

holding taxes from a corporat ion before imposing and col lect ing the penalty

provided for by sect ion 68:(S) of the Tax Law from responsible off icers.

The fact that another Bureau within the Department of Taxation and Finance

h - A  h ^ - - ^ - - i n n  o f  m o n e v  i n  e x c e s s  o f  t h c  r : o r n o r a ' l e ' l i e h i ' l ' i  t v  w a s  i m m a t e f i a f .r r 4 u  I ] v D D Y D D ! U r r  v r  r u v l r s J  l r r  c ^ v s D D  v r  u r r s  v v r  y v r  q  u L  t r s v r ! r  e J

C. That the pet i t ion of Stanley Yel l in is granted to the extent that

the penalty imposed pursuant to section 685(d of the Tax Law is reduced by

$f,5f8.54. The fncome Tax Bureau is hereby directed to accordingly modify

the Not ice of Def ic iency issued on June 29) I97O and that,  except as so

granted, the pet i t ion is in al1. other respects denied.

DATED: Albany, New York
J u n e  2 2 ,  L 9 7 9

COMMTSSTONER


