
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Nickie Van t/inkle

for Redeterminat ion of a Def ic iency or a Revi_sion

of a Determinat ion or a Refund of

Personal fncome Tax

under Article 22 of the Tax Law

for the Years 7969 - 7970.

ATFIDAVIT OF I'IAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

31st day of August,  7979, he served the within not ice of Decision by cert i f ied

mai l  upon Nickie Van Winkle, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Nickie Van Winkle
4 3 0  E .  6 3 r d  S t .
New York, NY I002L

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

7 9 7 9 .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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STATE OT NEW YORK
STATE TAX COMI,TISSION

In the Matter of the Pet i t ion

o f

Nickie Van Winkle

for Redeterminat ion of a Def ic iency or a Revision

of a Determi-nation or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years 7969 - 1970.

AFFIDAVIT OF MA]IING

SLate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

31st day of August,  7979, he served the within not ice of Decision by cert i f ied

mail upon Robert S. trusthaus the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Robert S. Lusthaus
6 Westchester Ave.
Jer icho, NY 11753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

{post of f ice or off ic ial  depository) under the exclusive care and custody of the

Unit.ed States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

day  o f  August ,  1979.x" ;"->L-.>--\-L



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAI{ES H. TULTY JR., PRESIDENT

MILTON KOERNER
THOUAS H. I,YNCH

JOHN J. SOTI.ECITO
DIRECTOR

Telephone: (518) 457-7723

August 31, 7979

Nickie Van Winkle
4 3 0  E .  6 3 r d  S t .
New York, NY 1.0021

Dear Mr. Van Winkle:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adruinistrative level.
Pursuant to sect ion(s) f fg8 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Cornmission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Connissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 122?7. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere lv .

Rol"* 
'y\*Ll-,ct*

ur3

Peti t ioner '  s Representat ive
Robert S. Lusthaus
6 ldestchester Ave.
Jer icho ,  NY 11753
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

}IICKIE VAN WINKLE DECISION

for Redetermination of a Deficiency or
for Refund of Personal fncome Tax under
Article 22 of the Tax Law for the Years
1 ,969  and  1970 .

Pet i t ioner ,  Nick ie Van Wink le,  430 East  63rd Street ,  New York,

New York 10021,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency

or for refund of personal income tax under Art icle 22 of the Tax Law

fo r  t he  yea rs  1969  and  L970  (F i1e  No .  13915) .

A formal Lrearing was held before Michael Alexander, Hearing

Offi .cer, &t the off ices of the State Tax Commission, Two World Trade

Cen te r ,  New York ,  New York r  o r r  Ju l y  11 ,  1977  a t  2 :45  P .M.  Pe t i t i one r

appeared by Rober t  S.  Lusthaus,  Esg.  The Income Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq .  (Lau rence  S tevens ,  Ese . ,  o f  counse l ) .

ISSUE

Whether  pet i t ioner  is  l iab le to  a penal ty  under  sect ion 685 (g)  o f

the Tax Law for  wi l l fu l ly  fa i l ing to  co l1ect ,  t ru thfu l ly  account  for

and pay over  wi thhold ing taxes due f rom Staging Scenic  Studios,  Inc.

for  the per iod January 1t  L969 to March 31,  1970.
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F'TNDINGS OF FACT

l .onAp r i l I 0 , LgT2 , t he IncomeTaxBureau i ssueda

Notice of Oeficiency and Statement of Deficiency to petit ioner,

asser t ing a penal ty  pursuant  to  sect ion 685 (9)  o f  the Tax Law'

said, notices were issued for wil l ful fai lure to pay over the

tax imposed by Art icle 22, which tax was to be withheld and

paid over by staging scenic studios, Inc. The amount of penalty

asser ted was $L2,2LL-77 |  $gt2LL.42 of  which was for  the wi th-

hold ing tax per iod January 1,  Lg6g to october  31,  1969,  whi le

$3,000.35 of  i t  was for  the wi thhold ing tax per iod January I '

1970  t o  March  31 ,  1970 -

2 .Thep red .ecesso r tos tag ingscen i cS tud ios , I nc .was

City Scenic Studios, which went into bankruptcy' Both bus' inesses

were control led by petit ioner's husband at that t ime, Arthur

Eichner. Petit ioner and Eichner were subsequently divorced'

3.  In  1966 pet i t ioner  was employed as a secretary,  typ is t ,

bookkeeper and generat off ice manag@t, without any corporate

t i t l e -

4. After the fai lure of City Scenic Studios, i t  was thought

to be desireable not to have Arthur Eichner l isted as an off icer

of  s tag ing scenic  s tudiosr  Inc.  consequent ly ,  the of f icers of

the corporat ion were Adolph Solomon (s ince deceased) ,  an uncle

of Arthur Eichner, who served as president and petit ioner' who

served as secretary. Either of these off icers were authorized
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to deposit.  or withdraw money from Franklin National Bank,

where the corporation had its account pursuant to corporate

resolut ions dated.  August  2 ! ,  1968.  Another  such resolut ion

dated November 6, 1969 with that bank l isted the secretary

of the corporation as one Jim Masters. Neither petit ioner

nor the corporationt s production manager knew an individual

by that name.

5- Petit ioner owned no shares in staging scenic studios'

I nc .

6. Although empowered to sign checks, petit ioner never

d,rafted, a check without the authorization of Arthur Eichner

(then her husband), who control led the operation of the corpora-

t ion and was present on a daity basis- Petit ioner feared her

husband, whom she claimed was a violent man'

7. .  Dur ing the per iod in  issue,  s tag ing scenic  s tudios,  Inc.

employed between 20 and 65 employees. The employees were Paid

in cash. After computing the amount to be withheld. from each

employee and pursuant to instructions from her husband, petit ioner

would draft a check to payrol l ,  placing the net salaries in

envelopes for payment to the employees' AII bi l ls for either

lumber or from suppliers had to be Paid in cash'

B- petit ioner kept records of the withholding from salary

but no special account for such withholding was maintained' due

to lack of funds. Petit ioner also prepared tax returns for the



- 4

corporation which were checke.d by an accountant. Both petitioner

and the accountant advised Mr. Eichner of the amount due New York

State. The latter 's att i tude was that the corporation would catch

up when business got better.

CONCLUSIONS OF LAW

A. That petit ioner, Nickie Van Winkle, \^ras not a person required

to col lect, truthful ly account for and pay over New York State withholding

taxes due from Staging Scenic Studios, Inc. for the years L969 and 1970

and vrho willfully failed to do so within the meaning and intent of

subsecti.ons (n) and (g) of se.ct ion 685 of the Tax Law. AccordingLy, the

penalty equal to the amount of unpaid r,rithholdingr taxes due from said

corporation sh-ould not have been asserted against her under subsection (g)

of section 685 of t tre Tax Law.

B. Th-at ttre pe.tition of Nickie. Van Winkle is granted and the Notice

of Defi.ci.ency issued Apri l  10, i*g72 is cancelled.

DATED: Albany, New York

AuG 31 1979

STATE TAX COMIITSSION

PRESIDENT

ISSIONBR


