
STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Arthur E. & Carolyn S. I{ i l fond

AFFIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for the Year 1972.

a Def ic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an errployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26Lh day of November, 7979, he served the within not ice of Decision by cert i f ied

mai l  upon Arthur E. & Carolyn S. Idi l fond, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Arthur E. & Carolyn S. Wilfond
82 Stephenvil le parkway
Edison,  NJ  08817

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said the petit ioner herein

and that the address set forth on said wrapper known address of

pe t i t ioner .

Sworn to before me this

26th day of November, 1979.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is

is the last



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Arthur E. & Carolvn S. Wil fond

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Year 1972.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26Lh day of November, 1979, he served the within not ice of Decision by cert i f ied

mail upon Byron Zabusky the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Byron Zabusky
666 Fifth Ave.
New York,  NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on sai wrapper is the last

known address of the representat ive, pe t i t i

Sworn to before me this

26th day of November, 7979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

November 26, 7979

Arthur E. & Carolyn S. Idi l fond
82 Stephenville Parkway
Edison,  NJ  08817

D e a r  M r .  &  M r s .  W i l f o n d :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of Lax due or refund allowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Byron Zabusky
666 F i f th  Ave.
New York ,  NY 10019
Taxing Bureau' s Representat ive



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet i t ion

o f

ARTHUR B. WIIFOND and CAR0LYN S. WILFOND

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
7 9 7 2 .

DECISION

Peti t ioners, Arthur E. t{ i l fond and Carolyn S. trr i l fond, 82 Stephenvi l le

Parkway, Edison, New Jersey 08817, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

law fo r  the  year  1972 (F i le  No.  15365) .

A formal- hearing was held before Herbert  Carr,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on August 15, 1978. Pet i t ioners appeared by Byron zabusky, Esq. The

Income Tax Bureau appeared by Peter Crotty,  Esq. (Wil l iam Fox, Esq. ,  of  counsel) .

ISSUE

Whether the distr ibut ive share of partnership income of pet i t ioner Arthur E.

Wil fond'  as reported in t .he 7972 partnership income tax return, r{as taxable in

the year said income was reported, or whether i t  was taxable in the year said

income was paid.

FINDINGS OF FACT

1.  Lerner ,  Wi l fond & T ick ,  d lb /a  Of f i ce  o f  C.  M.  Avery ,  in  wh ich  pe t i t ioner

Arthur E. Wil fond was a partner,  f i led a New York State partnership income tax

re turn  fo r  1972.

2. lerner & l{ i l fond, d/b/a Knight Brothers, in which pet i t ioner Arthur E.

I{ i l fond was a partner,  f i led a New York State partnership income tax return

fo r  7972.
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3- Pet i t ioners, Arthur E. t{ i l fond and Carolyn S. Wil fond, f i led a New

York State nonresident income tax return for 1972.

4- 0n March 29, 7976, the Income Tax Bureau issued a Not ice of Def ic iency

for 1972, together with a Statement of Audit  Changes, imposing an addit ional

income tax  fo r  7972 o f  $10,969.21 ,  p lus  a  pena l ty  o f  921076.55  and in te res t  o f

$2 ,429.68 ,  fo r  a  toa l  o f  $151475.44 .  Th is  was done on  the  grounds tha t  a

partner must include, as income, his distr ibut ive share of partnership income,

whether or not such income is actualry distr ibuted to him.

5. Pet i t ioners duly f i led a pet i t ion for a redeterminat ion of the imposit ion

of addit ional tax, penalty and interest,  on the grounds that his aforesaid

distr ibut ive share was not actual ly paid to him in 7972; rather,  he contended

that.  he received such a distr ibut ive share in 1974.

6. Pet i t ioners stated that one of the partners in each of the two above-

mentioned partnerships refused to release to the other partners their  distr ibut ive

shares of income, apparent ly as a consequence of then pending l i t igat ion.

Thereafter,  pet i t ioner entered into an agreement,  in wri t ing, pursuant to

which said distr ibut ive share was paid and received in r974.

7. Pet i t ioners conceded that said distr ibut ive share was not reported in

their  New York State nonresident income tax return for 1974. Further,  no

evidence was offered by them showing that said distr ibut ive share was reported

in their  personal income tax returns for any subsequent years.

B. Pet i t ioners presented no evidence which would impugn the val idi ty or

accuracy of the partnershipst income tax returns for 7972 and, in part icular,

the computat ion of the distr ibut ive share of income contained therein for each

par tner .

CONCTUSIONS OF tAI./

A. That the partnership income tax returns for 7972 f i led by Lerner,
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I{ i l fond & Tick, dlb/a off ice of c.  M. Avery, and lerner & wir fond, d/b/a

Knight Brothers, accurately set forth the distr ibut ive share of income of each

of  the  par tners .

B. That a partneits distr ibut ive share of partnership income, as reported

by the partnership, is includable in that partner 's Federal  adjusted gross

income in the year in which said distr ibut ive share is reported by the partnership,

notwithstanding its actual payrnent to a partner in a subsequent year (Internal

Revenue Code sec t ions  702 and 706 and Federa l  Regu la t ions  sec t ion  1 .702-L(a) ) .

C. That sect ion 637(a) of the Tax Law and pert inent regulat ion (20 NYCRR

134-1) provide that the New York adjusted gross income of a nonresident partner

includes that port ion of his distr ibut ive share (which entered into his Federal

adjusted gross income), which was derived from or connected with New York

sources. That pet i t ioner has not shown that any of his distr ibut ive share, as

reported by the partnership, was not der ived from or connected with New York

s o u r c e s .

D.

denied,

together

That the petition of Arthur

and the Not ice of Def ic iency

with such addit ional_ interest

Albany, New York

E. Wil fond and Carolyn S. Ll i l fond is

issued March  29 ,  7976 is  sus ta ined,

as may be lawful ly owing.

Nov 2 6 1979
COMMISSION

ISSIONER


