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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

Roland A. & Ruby N. Idhealy

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax law

for  the  Year  1971.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of 0ctober,  L979, he served the within not ice of Decision by cert i f ied

mail upon Henry W. DeKosmian the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

r.Jrapper addressed as fol lows:

Mr. Henry W. DeKosmian
Cravathi, Swaine & Moore
One Chase Manhattan plaza
New York,  NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petit ioner.

Sworn to before me this

5 th  day  o f  October ,  1979.



STATE 0F NEI,rl Y0RK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Roland A. & Ruby N. Whealy

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1971.

AT'FIDAVIT OF I'IAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of 0ctober,  7979, he served the within not ice of Decision by cert i f ied

mai l  upon Roland A. & Ruby N. Whealy, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Rol"and A. & Ruby N. Whealy
5325 Shal ley Circ le
For t  Myers ,  FL  33901

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

this

t 9 7 9 .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

5th day

before me

o f  Oc tobe r ,



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ROIAND A. WHEATY and RUBY N. I.iHEAty

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 af the Tax Law for the year
7 9 7 1 .

CORRECTED
DECISION

of New York State during

of the Tax law.

Pet i t ioners, Rorand A. and Ruby N. wheary, 5325 Shal ley circre, Fort

Myers ,  F lo r ida  33901,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of personal income tax under Art ic le 22 of the Tax Law for the year

1971 (F i le  No.  12474) .

A formal hearing was held before Michael Alexander,  Hearing Off icer,  aL

the off ices of the State Tax Commission, Two l^/or ld Trade Center,  New York, New

York ,  on  May 19 ,  7977 a t  9 :15  A.M.  Pet i t ioners  appeared by  Cravath ,  Swaine  &

Moore (Henry W. de Kosmian, Esq.,  of  counsel) .  The Tncome Tax Bureau appeared

by  Peter  Cro t ty ,  Esq.  (R ichard  Kaufman,  Esq.  ,  o f  counse l ) .

ISSUE

l{hether petitioners

197I,  within the meaning

were "resident individuals ' l

and intent of  sect ion 605(a)

FINDINGS OF FACT

1. On July 28, 1975, the fncome Tax Bureau issued a Not ice of Def ic iency

against Roland A. and Ruby N. ldhealy for $10,304.00, together with interest of

$2 ,037.23 ,  fo r  a  to ta l  o f  $12,335.23 .  The asser ted  de f ic iency  was prep ised on

pet i t ioners having been domici led in New York State, and on their  having

maintained a permanent place of abode in New York during 1971.

2. Roland A. Whealy spent not more than thir ty days within the State.

Petitioner Ruby N. Whealy spent more than thirty days within New York State
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dur ing  1971.

3 .  In  Ju Iy  o f  1970,  pe t i t ioners  cont rac ted  w i th  rea l to rs  fo r  the  sa le  o f

their  New York house, and departed for England short ly thereafter.  As of

January 1, 7977, the house v/as vacant and remained so unt i l  i ts sale in May of

t977.  Dur ing  a1 l  o f  1977,  pe t i t ioners  main ta ined a  permanent  p lace  o f  abode

in London, England.

4. Pet i t ioners did not intend to remain in England permanently.

5. 0n moving to New York State in 1959, pet i t ioners intended to remain

only as long as was required by Mr. Whealy 's employer.  Pet i t ioners resided in

New York approximately eleven years, and subsequent ly resided in England

approximately three years. Whi le residing in New York State, pet i t ioners

voted in New York elect ions, jo ined clubs and a church, and opened bank accounts.

6. No evidence was submitted to indicate pet i t ioners'  intent ion to

establ ish domici le in England. Whi le in England, pet i t ioners maintained their

New York State bank accounts.

7 .  Pet i t ioners  so ld  the i r  jo in t l y -owned New

a $16 r76L.00  long- te rm cap i ta l  ga in  on  the  sa le .

B. Pet i t ioners conceded that i f  pet i t ioner

be a New York resident,  her total  income for 7977

Div idends  (Before  9100.00  Exc lus ion)
Interest

o

had New

Capital  Gain on Sale of New York House
(Before 50% Capital  Gain Deduct ion)

Pet i t ioners conceded that a nonresident,

York source income as fol lows:

Working Days in New York (1971)
Total l.Iork Days

New York Salary Income
Capital  Gain on Sale of New

(Before 50' /"  Capital  Gain

York home in 1971 and real ized

Ruby N. Whealy was deemed to

would be computed as fol lows:

$9  , 313  .  oo
71 .00

8 ,380 .50

petit ioner Roland A. Whealy

$58 ,510 .00  (Sa la r y )=$3 ,  168 .00

$3 ,  168 .00
8 ,380 .50

13
240 ^

York House
Deduct ion)



1 0 .  P e t i t i o n e r s ,

SLate personal income
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Roland A. and Ruby

tax return for  1971.

N. Whealy, did not f i le a New York

CONCIUSIONS 0F LAIrt

A. That dur ing the period 1959 through 1970, pet i t ioners were domici l iar ies

of New York. In determining an individual 's intent ion with regard to domici le,

his declarat ions wi l l  be given due weight,  but they wi l l  not be conclusive i f

they  are  cont rad ic ted  by  h is  conduct .  (20  NYCRR I02 .2(d) (2 ) )

B. That dur ing 1971, pet i t ioners cont inued to be domici led in New York

Stat.e,  in that a domici le once establ ished cont inues unt i l  the person in

quest ion moves to a new locat ion, with the bona f ide intent ion of making his

f ixed and permanent home there. 20 NYCRR I02.2(d)(2)

C. That dur ing 1971, pet i t ioners did not maintain a permanent place of

abode in New York State.

D. That dur ing 1977, pet i t ioner Roland A. Whealy was not a "resident

individual" within the meaning and intent of  sect ion 605(a) of the Tax Law, in

that al though domici led in New York, he did not maintain a permanent place of

abode here, did maintain a permanent place of abode elsewhere and was not

present in New York for more than 30 days of the taxable year.

E. That dur ing 1971, pet i t ioner Ruby N. t{healy was a resident individual

of New York State, inasmuch as she was domici led in this State and spent more

than 30 days within the State.

F. That the pet i t ion of Roland A. and Ruby N. Whealy is granted to the

extent provided in Conclusion of Law "Drt.  The Income Tax Bureau is hereby

directed to modify the Not ice of Def ic iency issued on July 28, 1975, consistent



with Finding of

i s  in  a l l  o ther

DATED: Albany,

-4 -

Facts "8" and "9" and that, except as so granted, the petit ion

respects denied.

New York STATE TAx COMMISSION

gff- 5 1979

hA-F^ \CF^*"-'
COMMISSIONER

COMMISSIONER

,



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Roland A. & Ruby N. Whealy

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal- fncome Tax

under Art . ic le 22 of the Tax law

f o r  t h e  Y e a r  1 9 7 1 .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Roland A. & Ruby N. Whealy, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

\,rrapper addressed as fol lows:

Roland A. & Ruby N. Whealy
5325 Sha l ley  C i rc le
For t  Myers ,  FL  33901

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under Lhe exclusive care and custody

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner

and that the address set forth on said wrapper is the last known address

pet i t ioner .

i n a

of the

herein

of the

Sworn t be f re me 
/ahi,

Septe/nber ,  1979.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Roland A, & Ruby N. Idhealy

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1971.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September ,  7979, he served the within not ice of Decision by

cert i f ied mai- l  upon Henry W. DeKosmian the representat ive of the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr. Henry W. DeKosmian
Cravathi, Swaine & Moore
One Chase Manhattan Plaza
New York,  NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of 
fhe 

representat ive of the pet i t . ioner.

tg7g. ,r



STATE OF NEW YORK
STATE TAX COMMISST9N
TAX APPEALS BUREAU

ALBANY, NEUU YORK 12227

STATE TAX COMMISSION
JAMES H. TUTLY JR., PRESTDENT

MITTON KOERNER
THOI'IAS H. ITNCH

JOI{N J. SOII,ECITO
DIRECTOR

Telephone: (518) 457-L723

September 28, L979

Roland A. & Ruby N. Whealy
5325 Shal ley Circle
Fort  Myers, Ftr  33901

Dear Mr. & Mrs. l , lhealy:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have novJ exhausted your right of revieh' at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

fnquiries concerning the computation of tax due or refund allor+ed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

S incere ly ,

. r / 2

,t-/ l/", /7 ///t/427 --
(

Pet i t ioner '  s Representat ive
Henry Id. DeKosmian
Cravathi ,  Swaine & Moore
One Chase Manhattan Plaza
New York, NY 10005
Taxing Bureau' s Representative



STATE 0F NEI/'] YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

ROLAND A. llHEAtY and RUBY N. WHBALY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the year
7 9 7 1 .

DECISION

of New York St.ate during

of the Tax Law.

Pet i t ioners, Roland A. and Ruby N. Idhealy,  5325 shal ley circ le,  Fort

Myers '  Flor ida 33901, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the vear

1977 (Fi le No. 12474).

A  fo rmal  hear ing  was he ld  be fore  Michae l  A lexander ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York ,  on  May 19 ,  7977 a t  9 :15  A.M.  Pet i t ioners  appeared by  Cravath ,  Swaine  &

Moore (Henry W. de Kosmian, Esq. ,  of  counsel) .  The fncome Tax Bureau appeared

by  Peter  Cro t ty ,  Esq.  (R ichard  Kaufman,  Esq.  ,  o f  counse l ) .

ISSUE

Whether pet i t ioners

197L, within the meaning

were rtresident individualsrr

and in ten t  o f  sec t ion  605(a)

FINDINGS OF FACT

1. On July 28, L975, the Income Tax Bureau issued a Not ice of Def ic iency

against Roland A. and Ruby N. Whealy for $10,304.00, together with interest of

$ 2 r 0 3 I . 2 3 ,  f o r  a  t o t a l  o f  $ 1 2 , 3 3 5 . 2 3 .  T h e  a s s e r t e d  d e f i c i e n c y  w a s  p r e m i s e d  o n

pet i t ioners have been domici led in New York State, and on their  having main-

tained a permanent place of abode in New York during 1971.

2. Ro1and A. Whealy spent not more than thir ty days within the State.
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Petitioner Ruby N. Whealy spent more than thirty days within New York State

dur ing 197L.

3.  In  Ju ly  o f  1970,  pe t i t ioners  cont rac ted  w i th  rea l to rs  fo r  the  sa le  o f

their  New York house, and departed for England short ly thereafter.  As of

January 1, 1977, the house was vacant and remained so unt i l  i ts sale in i lay of

7977. During a1l of  797I,  pet i t ioners maintained a permanent place of abode

in London, England.

4. Pet i t ioners did not intend to remain in England perrnanent ly.

5. 0n moving to New York State in 1959, pet i t ioners intended to remain

only as long as was required by Mr. Whealyrs employer.  Pet i t ioners resided in

New York approximately eleven years, and subsequent ly resided in England

approximately three years. t {hi le residing in New York State, pet i t ioners

voted in New York elect ions, jo ined clubs and a church, and opened bank accounts.

6. No evidence was submitted to indicate pet i t ionersr intent ion to

establ ish domici le in England. \^/hi le in England, pet i t ioners maintained their

New York State bank accounts.

7. Pet i t ioners sold their  jo int ly-owned New

a $161761.00  long- te rm cap i ta l  ga in  on  the  sa le .

8. Pet i t ioners conceded that i f  pet i t ioner

be a New York resident,  her total  income for I97l

D iv idends  (Before  $100.00  Exc lus ion)
In te res t
Capital  Gain on Sale of New York House

(Before 50"/"  Capital  Gain Deduct ion)

York home in 7977 and real ized

Ruby N. Whealy was

would be computed

deemed to

as  fo l lows:

9 .  Pet i t ioners  conceded tha t  as  a  nonres ident ,

Whealy had New York source income as fol lows:

New York Salary Income
Capital  Gain on Sale of New York House

(Before 50' / .  Capital  Gain Deduct ion)

I ,r lorking Days in New York (1971) 1?
T o t a l  t { o r k  D a y s  

\ L J '  L '  
f f i  x  $ 5 8 , 5 1 0 ' 0 0  ( S a l a r y ) = $ 3 , 1 6 8 ' 0 0

$9  , 313  . 00
71 .00

8 ,380 .50

petit ioner Roland A.

$3 ,  168  . 00
8 ,380 .50



10.  Pet i t ioners ,

State personal income
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Roland A. and Rubv N

fax return for 1977.

Whealy, did not f i le a New York

CONCTUSIONS OF LAW

A. That during the period 1959 through 1970, pet i t ioners were domici l iar ies

of New York. In determining an individual 's intent ion with regard to domici le,

his declarat ions wi l l  be given due weight,  but they wi l l  not be conclusive i f

they  are  cont rad ic ted  by  h is  conduct .  (20  NYCRR t02 .2(d) (2 ) )

B. That dur ing 'J.97I,  pet i t ioners cont inued to be domici led in New York

State, in that a domici le once establ ished cont inues unt i l  the person in

quest ion moves to a new locat ion, with the bona f ide intent ion of making his

f ixed and permanent home there. 20 NYCRR 7A2.2(d)(2)

C. That dur ing 7977, pet i t ioners did not maintain a permanent place of

abode in New York State.

D. That dur ing I97I,  pet i t ioner Roland A. Whealy was not a rrresident

individual" within the meaning and intent of  sect ion 605(a) of the Tax Law, in

that al though domici led in New York, he maintained his permanent place of

abode here, did maintain a permanent place of abode elsewhere and was not

present i -n New York for more than 30 days of the taxable year.

E. That dur ing 7971, pet i t ioner Ruby N. Whealy was a resident individual

of New York State, inasmuch as she was domici led in this State and spent more

than 30 days within the State.

F. That the pet i t ion of Roland A. and

extent  prov ided in Conclus ion of  Law t 'Dt t .

d i rected to modi fy  the Not ice of  Def ic iency

Ruby N. l{healy is granted to the

The Income Tax Bureau is hereby

issued on  Ju ly  28 ,  1975,  cons is ten t



with Finding of

i s  in  a l l  o ther

DATED: Albany,

SEP2B

F a c t s  t t S t t  
a n d  t t 9 t t

respect.s denied.

New York

1979

-4 -

and that, except as so granted, the petit ion

STATE TAX COMMISSION


