
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Rober t  L .  &  E l i zabeth  V.  Wel le r

AFFIDAVIT OF MAITING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

of a Def ic iency or

or a Refund of

the Tax Law

1 9 7 2 .

a Revision

for  the  Years  1971

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of June ,  7979, he served the within Not ice of Decision by cert i f ied

mai l  upon Robert  I .  & El izabeth V. Wel ler,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

h t rapper  addressed as  fo l lows:

Rober t  L .  &  E l i zabeth  V.  Wel le r
65  Sta t ion  Rd.
Devon,  PA 19333

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before rne this

22nd, day of June, 7979.

properly addressed wrapper i -n a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

e
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STATE TAX COMl,llSSlON
JAMES H. TUttY JR., PRBSIDENT

MIITON KOERNER
THOMAS H. IYNCH

STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEIY YORK 12227

JOI{N J. SOIIECITO
DIRECTOR

Telephone: (518) 457-7723

June 22, 1979

Robert L.  &, ELizabeth V. I{el ler
65  Sta t ion  Rd.
Devon, PA 19333

Dear  Mr .  &  Mrs .  Wel le r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausLed your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Cornmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York StaLe Department of Taxat ion and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Pet i t ioner I  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

ROBERT WELLER and ELIZABETH WELLER : DECISION

for Redetermination of a Deficiency or :
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years :
L97L  and  1972 .

Pe t i t i one rs ,  Rober t  We l1e r  and  E l i zabe th  We11er ,  65  S ta t i on

Road,  Devon,  Pennsylvania 19333,  f i led a pet i t ion for  redetermina-

t ion of a deficiency or for refund of personal income tax under

Ar t ic le  22 of  the Tax Law for  the years L97L and L972 (F i1e No.

1393e  )  .

A smal1 c la ims hear ing was held before Harry  Huebsch,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Bui ld ing #9,

S ta te  Campus ,  A lbany ,  New York r  o r r  December  20 ,  L977  a t  9 :00  A .M.

Petit ioners appeared by Joseph H. Murphy, Esg. The Income Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  ( James  J .  Mor r i s ,  ESg . ,  o f

counse l ) .

ISSUE

Whether petit ioners may al locate income received as a

dis t r ibut ive share of  par tnership prof i ts  on the basis  of  the
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Lhree-factor al location formula r ot whether such income should

allocated based on the ratio that New York gross receipts bore

gross receipts from within and withouL New York State.

FINDTNGS OF FACT

1.  Pet i t ioners,  Rober t  Wel ler  and El izabeth Wel ler ,  t imely

fi led New York State personal income tax nonresident returns for

I 97L  and ,  L972 -

2.  Pet i t ioner  Rober t  Wel ler  was a par tner  in  the cer t i f ied

publ ic  account ing f i rm of  Tai t ,  Wel ler  and Baker ,  which was located

in the State of Pennsylvania ("Pennsylvania Partnership') .  The

Pennsylvania partnership al located a port ion of i ts income to New

York by use of  the three- factor  a l locat ion schedule on i ts  New York

State par tnership return for  1971 and 1972.  I t  entered dol lar

amounts for each of the three factors in the column headed "Totals

- Ins ide and Outs ide the State.  "  In  the next  co lumn "New York State

Amountsr" i t  entered "none" for the property and wages factors and

a dollar amount for the gross receipts factor. I t  then determined

the ratio that New York gross receipts bore to gross receipts inside

and outside the State and divided the result inq percentage by 3 to

arrive at the percent of net income allocable to New York. Peti-

t ioner Robert Weller applied this to his distr ibutive share of

partnership income and reported on petit ioners' New York State

personal income tax nonresident returns for the years at issue. The

be

to
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percentage of net income allocable to New York State, determined

in  th i s  manner ,  was  9 .722  fo r  L97L  and  7 .98e"  fo r  1972 .

3. The Income Tax Bureau contended that the three-factor

method as used by the Pennsylvania partnership was not fair and/or

equitable since it  neither owned nor rented property in New York,

nor did i t  pay wages to employees in New York. The Income Tax

Bureau issued a Statement  of  Audi t  Changes against  pet i t ioners

based on the ratio that New York gross receipts bore to total

gross receipts  f rom ins ide and outs ide New York.  f t  appl ied th is

pe rcen tage  (29 .L7? ,  f o r  L97L  and  23 .95?  fo r  1972)  to  pe t i t i one rs

total Federal distr ibutive share of partnership income, to arrive

at the amount al locable to New York State. Accordingly, the Income

Tax Bureau issued a Not ice of  Def ic iency against  pet i t ioners on

Febr l lary  24,  L975 for  L97I  and L972 in  the amount  of  $260.85 in

pe rsona l  i ncome  tax ,  p l us  $41 .61  i n  i n t e res t ,  f o r  a  sum o f  $302 .46 .

4. Petit ioners contended that the Income Tax Bureau should

have conducted a f ield audit of the Pennsylvania partnership,

rather than "arbitrari ly" base its determination of New York income

on the application of the gross receipts factor. They contended

further that i t  cost 10 to 15? more to produce New York income and

that  the Pennsylvania par tnership d id  profess ional  and c ler ica l  work

for  a  re la ted New York account ing par tnership,  for  which i t  received
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no compensation. They also contended that the expenses so

incurred were not considered by the Income Tax Bureau in arriving

at New York income. They also claimed that the books and records

of the Pennsylvania partnership were not kept in such a manner so

as to produce the data required to determine New York net income

on a d i rect  account ing method.

5. The New York accounting partnership referred to in

Finding of  Fact  "4"  was a lso named Tai t ,  We11er  and Baker .  I t

was completely control led and f inanced by the Pennsylvania partner-

sh ip,  a l though i t  f i led separate tax returns,  had a separate set  o f

books and had one addit ional partner who was not a partner of the

Pennsylvania par tnership.  The Pennsylvania par tnership inc luded the

New York par tnership on i ts  le t terhead.  I t  set  up a bank account  in

New York and paid al l  the expenses of the New York partnership. I t

hired the personnel for the New York partnership and completed al l

the work done by the New York partnership, bi l led al l  cl ients and

col lected a l l  fees.  I t  d id  at l  the bookkeeping and c ler ica l  work

for  the New York par tnership at  i ts  o f f ice in  Pennsylvania.

6.  The New York par tnership was,  in  fact ,  a  branch of f ice of

the Pennsylvania partnership.

7. Petit ioners contended that the payrol l  and property factors

of the New York partnership could be included in the Pennsylvania

par tnership 's  three- factor  a l locat ion formula.
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CONCLUSIONS OF LAW

A. That the al location method used by both the Income Tax

Bureau and the Pennsylvania partnership did not produce a fair and

equi tab le por t ion of  income a l locable to  New York State,  in  accor-

dance  w i th  sec t i on  632 (c )  o f  t he  Tax  Law and  20  NYCRR 131 .13 .

B. That the direct accounting method is the preferred method

of  a l locat ion,  in  accordance wi th  sect ion 632 (c)  o f  the Tax Law and

20  NYCRR 131 .13 (a ) ,  and  i s  t o  be  u t i l i zed  un less ,  as  i n  t h i s  case ,

the partnership's books do not adequately separate out New York

income and expenses (Piper, Jaffray and Hopwood v. State Tax Com-

m iss ion ,  42  AD  2d  381 ,  348  NYS 2d  242  (1973 ) ) .  The  nex t  r ecou rse

is to the three-factor al location formula in accordance with section

632(c )  o f  t he  Tax  Law and  20  NYCRR 131 .13 (b ) .  S ince  the  Pennsy l van ia

par tnership had an of f ice in  New York State,  where i ts  a f fa i rs  were

regular ly  and systemat ica l ly  carr ied on in  accordance wi th  sect ion

632  o f  t he  Tax  Law  and  20  NYCRR 131 .4 (a ) ,  and  s i nce  su f f i c i en t

information is available for use of the three-factor method, said

method is to be used, result ing in percentages al locab1e to New York

o f  13 .65?  f o r  L97L  and  16 .32?  f o r  1972 .

C.  That  the pet i t ion of  Rober t  Wel ler  and El izabeth Wel ler  is

granted to the extent that the New York al location percentage is

reduced  f rom 29 .L72  to  13 .654  fo r  L97L  and  f rom 23 .952  to  L6 .322  fo r
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L972; that the Income Tax Bureau is hereby directed to so modify

the Not ice of  Def ic iency issued February 24,  L975,  together  wi th

such interest as may be lawful1y owing and that '  except as so

granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York STATE TAX COMMISSION

June 22, 1979

COMMTSSIONER

RESIDENT

COMMISSIONER


