
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Richard D. & Harr ison W. Tavlor

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax traw

for the Years 1972 & 1973.

AFFIDAVIT OF UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of October,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Richard D. & Harr ison W. Taylor,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Richard D.  & Harr ison W. Taylor
99 Mul ler  Rd.
Kent, CT 06757

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.  , - \

Sworn to before me this

19 th  day  o f  October ,  1979.
-:---

addressee is the pet i t ioner herein

is the last known address of the

,t1



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

0ctober  19 ,  L979

Richard  D.  &  Har r ison  W.  Tay lo r
99  Mul le r  Rd.
KenL, CT 06757

Dear  Mr .  &  Mrs .  Tay lo r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fronr
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATB OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

RICHARD D. TAYIOR and IIARRf SON It. TAYIOR

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years'J.972 

and 1973.

DECISION

Pet i t ioners ,  R ichard  D.  and Har r ison  W.  Tay lo r ,  99  Mul le r  Road,  Kent ,

Connect icut 06757, f i led pet i t ions for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the years

7972 and 1973 (F i le  Nos.  L2430,  L7087 and 17088) .

A formal hearing was held before Ju1ius Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two V/or ld Trade Center,  New York, New

York ,  on  August  25 ,  7977 a t  10 :45  A.U.  Pet i t ioners  appeared pro  se .  The

fncome Tax Bureau appeared by Peter Crotty,  Esq. (Francis Cosgrove, Esq.,  of

counsel)  .

ISSUES

I .  Whether pet i t ioners were required to accrue to their  f inal  7972

resident return, al l  remaining capital  gains f lowing from the instal lment sale

of real  property located within New York State.

I I .  Whether interest income received as the result  of  said instal lment

sale is taxable to pet i t ioners as nonresidents of New York State.

I I I .  I^/hether pet i t ioners had income from New York sources in 1973 other

than the instal lment payments received on the sale of the real property.

FINDINGS OF FACT

1.  Pet i t ioners ,  R ichard  D.  and Har r ison  I { .

York State from January 1, 7972 unt7l February

Taylor,  were residents of New

28, 7972, at which t ime theY
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changed their  residence to the Stat.e of Connect icut.  Pet i t ioners remained

residents of Connect icut for the rest of  1972 and for aI I  of  1973.

2. Pet i t ioners t imely f i led separate nonresident income tax returns for

I972 on combined Form IT-209. Pet i t ioner Harr ison I{ .  Taylor reported long-term

capital  gains of $19r805.31, which amount represented the taxable payment

received in 7972 on the instalLnent sale of real  property located in New York

State. Pet i t ioners t imely f i led a joint  nonresident income tax return for

1973 on  Form IT-203,  repor t ing  long- te rm cap i ta l  ga ins  o f  $241926.10 ,  wh ich

amount represented the taxable payment received in 7973 on the installment

sa le  o f  the  rea l  p roper ty .

3. 0n review, the Income Tax Bureau determined that the gain on the sale

of the real property could not be reported on the instal lment basis,  s ince

pet i t ioners  had fa i led  to  comply  w i th  sec t ion  654(c ) (4 )  o f  the  Tax  law l  there-

fo re ,  on  May 79 ,  7975,  the  Bureau issued a  Not ice  o f  Def ic iency  fo r  1972 in

the  amount  o f  $78,676.L2  in  persona l  income tax ,  p lus  $2193I .96  in  in te res t . .

Said Not ice was issued to Mrs. Taylor ent i rely due to the fact that separate

returns were f i led in 7972. 0n November 18, 1976, a second Notice of Def ic iency

was issued to  bo th  pe t i t ioners  fo r  1973 in  the  amount  o f  $71651.77  in  persona l

income tax, plus $11484.21 in interest and $82.74 in penalt ies pursuant to

sec t ion  685(c )  o f  the  Tax  Law.  The la t te r  Not ice  o f  Def ic iency  was based on  a

Statement of Audit  Changes also dated November 18, 7976, wherein the Income

Tax Bureau contended that pet i t ioners were required to include interest income,

business income, gain on the instal lment sale of the New York real property,

and pension and annuity income in their  New York adjusted gross income.

4. Pr ior to 7972 and whi le residents of New York State, pet i t ioners sold

real property located in the State, for which they were and are now being paid

on an instal lment basis.  This sale resulted in a long-term capital  gain for
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pet i t ioners. They have been report ing the gain and paying the tax due thereon

to New York each year,  as the payments were received from the purchaser.  The

unrepor ted  taxab le  ga in  as  o f  January  1 ,  1972 was $961648.L4 .

5. 0n their  1973 income tax return, pet i t ioners reported total  interest

income o f  $241203.08 ,  o f  wh ich  $11,863.08  represented  in te res t  income rece ived

on promissory notes which were accepted by them in the sale of their  New York

real property.  Except for the pr incipal and interest payments received from

the instal lment sale, no other income received by pet i t ioners had any nexus

with New York.

6. Pet i t ioners t imely f i led amended 1972 and 7973 income tax returns

claiming refunds of $55.63 and $481.20, respect ively.  No act ion was taken by

the Income Tax Bureau with respect to the 7972 amended return, while the

refund claimed on the 1973 amended return r^ras denied by a notice dated November

1 8 , 7 9 7 6 .

CONCI,USIONS OF tAW

A.  That  in  o rder  to  avo id  the  accrua ls  mandated  by  secL ion  654(c) (1 )  o f

the Tax law and 20 NYCRR 148.10, one must comply with the requirements of

sec t ion  65a(c ) (a )  o f  the  Tax  law and 20  NYCRR 148.11 .  Pet i t ioners  d id  no t

meet saj-d requirements, s ince they fai led at any t ime to f i le a securi ty bond

or other securi ty which was sat isfactory to the State Tax Commissionl therefore,

the  unrepor ted  t .axab le  ga in  o f  $96,648.14  (no t  $96,801.15  as  contended by  the

fncome Tax Bureau) is ful ly taxable in 1972.

B. That pet i t ioners'  7972 amended returns are disregarded for the purpose

of these proceedings, s ince Lhe accrual of  the gain on the instal lment sale to

the amended returns would result  in a greater def ic iency than that asserted in

the  Not ice  o f  Def ic iency  da ted  May 19 ,  1975.  S ince  a  c la im o f  g rea ter  de f ic iency

was no t  asser ted  a t  o r  be fore  the  hear ing  ( in  accordance w i th  sec t ion  689(d) (1 )
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of the Tax Law), any greater deficiency must be disregarded as a matter of

law.

C. That the gain reported by pet i t ioners on their  7973 return from the

sale of New York real property is to be excluded from 1973 New York incone,

since the ent ire unreported gain has been accrued to 1972, in accordance wi. th

Conclusion of law t 'A".

D. That pet i t ioners have fai led to sustain the burden of proof which

requires them to show the nature of the real property sold ( i .e. ,  business

versus investment) or the amount of gain attr ibutable to each parcel of  property.

Accordingly,  the interest income received by pet i t . ioners in 1973 which is

derived from or connected with the sale of the New York real property is

includible in pet i t ionersr New York adjusted gross income, under sect ions

632(a) and 632(b) of the Tax Law. Total New York income for 7973 is decreased

f r o m  $ 2 9 , 9 1 1 . 3 0  t o  $ 1 1 , 8 6 3 . 0 8 .

E. That the tax paid by pet i t ioners on the instal lment gain on a year-to-

year basis should be credited against the tax due in 7972, since the ent ire

instal lment gain has been accrued to 7972.

F. That the peLit ions of Richard D. and Harr ison W. Taylor are granted

to the extent indicated in Conclusions of law "A" ,  "C",  
rrDrr and "Err .  The

fncome Tax Bureau is directed to modify the not ices of def ic iency, and that,

except as so granted, the pet i t ions are in al l  other respecLs denied.

DATED: Albany, New York

ocT 1 I 1979
ATE TAX COMMISSION


