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STATE OF NEI{I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Joseph & Ann Sia

AFFIDAVIT OF MAILING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of th:e

fo r  the  Year  1970.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3Lst day of August,  \979, he served the within not ice of Decision by cert i f ied

mai l  upon Joseph & Ann sia, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Joseph & Ann Sia
4 Thanksgiving Ln.
Cl i f ton,  NJ

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

31s t  day  o f  August ,  7979.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES II. rutrY JR., PRESIDENT

MIITON KOERNER
THOMAS H. IYNCH

JOHI!i J. SOIIECITO
DIRECTOR

Telephone: (518) 457-L723

August 31, L979

Joseph & Ann Sia
4 Thanksgiving Ln.
Cl i f t ,on, NJ

D e a r  M r .  &  M r s .  S i a :

P1ease tahe not ice of the Decision of the State Tax Comission enclosed
herewith.

You have noI{/ exhausted your right. of review at the adninistrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New york, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance r*ith this decision nay be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
rep1y.

Sincerely,

Petitioner t s Representative

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

JOSEPH SIA and ANN SIA

for Redetermi-nation of a Deficiency
Refund of Personal Income Tax undei
22 of  the Tax Law for  the year  LglO

DECISION

or for
Ar t i c le

Pet i t ioners,  Joseph s ia  and Ann s ia ,  4  Thanksgiv ing Lane,

C l i f t on ,  New Je rsey  07013 ,  f i l ed  a  pe t i t i on  fo r  rede te rm ina t i on

of  a  def ic iency or  for  re fund of  personal  income tax under

Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  yea r  L97a  (F i l e  No .  134 r r ) .

A sma1l  c la ims hear ing was held before Raymond s iegel ,

Hear ing of f icer ,  d t  Lhe of f ices of  the s tate Tax commiss ion,  Two

wor ld Trade center ,  New York,  New york,  oo october  2L,  L977 at

2 :45  P .M.  Pe t i t i one rs  appeared  p ro  se .  The  rncome Tax  Bureau

appeared  by  Pe te r  c ro t t y ,  Esq .  ( r rw in  Lewy ,  Esq . . ,  o f  counse l )

ISSUES

I .  Whe the r  pe t i t i one rs '  f a i l u re  to  repo r t  t he  p roceeds  o f  a

condemnation award on their L970 New York State income tax resident

return was improper.

r r .  whe the r  t he  No t i ce  o f  De f i c i ency  i ssued  on  Augus t  26 ,

L974 against  pet i t ioners for  1970 was t imely ,  pursuant  to  sect ion

683 of  the Tax Law.
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FINDINGS OF FACT

1 .  Pe t i t i one rs ,  Joseph  S ia  and  Ann  S ia ,  f i l ed  a  j o in t  New

york State Income Tax Resident  Return (Form IT-20f)  for  the ca lendar

yea r  L970  on  Apr i l  25 ,  L972 .

2.  On September 25,  1973,  the Income Tax Bureau issued a

StaLement  of  Audi t  Changes against  pet i t ioners,  asser t ing addi t ional

personal income tax due for L970. This was done on the grounds that

they fai led to report a gain on a condemnation award received in

Lg7O.  The  compu ta t i ons  cons ide red  an  award  o f  $36 ,000 -00  taxab le

as a long- term capi ta l  ga in,  wi th  no amount  a l lowed for  cost  bas is .

I n  add i t i . on ,  i n te res t  o f  $2 ,004 .00  rece i ved  i n  connec t i on  w i th  the

award was included as ord,inary income and penalty was asserted pur-

suant  Lo sect ion 685(a)  (1)  o f  the Tax Law.  Accord ingly ,  Lhe Income

Tax Bureau issued a Not ice of  Def ic iency to  pet i t ioners on August  26

L97 4.

3.  Pet i t ioners contended Lhat  the proceeds f rom the condemna-

t ion award were not  taxable,  as sa id proceeds were re invested in

replacement  proper ty .  In  the i r  pet i t ion,  MI .  and Mrs-  Sia conceded

that the interest received on the condemnation award was includable

in income.

4.  Joseph Sia and Ann Sia purchased a bui ld ing located at

l13 l  Yonkers Avenue,  Yonkers, 'New York,  in  L96L.  One quar ter  o f

the bui ld ing was used as the i r  personal  res idence and the balance as

renta l  proper ty .  The State of  New York took t i t le  to  the ent i re

property and demolished the building so that a roadway could be
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widened.  T i t le  to  the remain ing proper ty  was subsequent ly  re in-

s taLed  t o  pe t i t i one rs .

5.  Pet i t ioners contended that  the condemnat ion was ef fect ive

November 2L,  f968,  and that  the f ina l  award was not  resolved unt i l

Oc tobe r  o f  L97L .  Pe t i t i one r  rece i ved  paymen ts  as  fo l l ows :

July of  1970

October  o f  L97 I

Total  Received

6.  The adjusted cost  bas is  of  the condemned proper ty  is  com-

pu ted  as  fo l l ows :

Cost  o f  bu i ld ing purchased in  1961
Add improvements in L965

5,  lB5 .  56
$ '30 ,181 .03

Part of Award
In te res  t
Balance of  Award
In te res t

$36,000.  0o
2,004.00

12,000 .00
568.  00

$33,  575.  60

Used as renta l  proper ty  (L/  4  personal )
Deprec iat ion on business por t ion

L96L  -  L2 /3L /05
Ad jus ted  cos t  bas i s  a r  L2 /3L /68

The building was not available for
renta l  purposes dur ing L96g

7  .  On  Februa ry  26 ,  L973 ,  pe t i t i one rs  en te red  i n to  a  con t rac t

w i th  A .  c iamp i  co . ,  rnc . ,  genera l  con t rac to rs ,  f o r  rep lacemen t  o f

the demolished building at 1131 Yonkers Avenue, Yonkers, New York.

The Ci ty  of  Yonkers issued a Cer t i f icate of  Occupancy for  the

rebu i l t  p rope r t y  aL  sa id  add ress  on  sep tember  13 ,  L973 .

8 .  Pe t i t i one rs  r eques red  re l i e f  f r om the  sec r i on  685 (a ) ( l )

penal tv  for  not  repor t ing the long- term capi ta l  ga in,  as they re l ied

on the s tatements of  the exper t  representat ive of  the Real  Estate

Depar tment  of  the c i ty  o f  yonkers,  who to ld  them that  they could

replace the proper ty  wi thout  any income tax consequences,  but

fa i led to  c lear ly  in form pet i t ioners of  the t ime requi rements for

non-recogni t ion of  ga in in  an involuntary convers ion.
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9.  Pet i t ioners d id not  show that  they apol ied to  the In ternal

Revenue Service for an extension of the period within r^drich to

reinvest the proceeds from the condemnation award.

CONCLUSIONS OF LAW

A.  Tha t  pe t i t i one rs ,  Joseph  s ia  and  Ann  s ia ,  d id  no t  rep lace

the conver ted proper ty  wi th in  two years af ter  the c lose of  the f i rs t

year  in  which any par t  o f  the gain was real ized ( f970) ;  that  the gain

on the condemnation award received in L970 should have been reported

on the L970 income tax return, or on a subsequent amended L97O return,

as a taxable long- term capi ta l  ga in t ransact ion,  in  accordance r^r i th

the meaning and in tent  o f  sect ions 45L,  1033,  and L23L of  the

Internal Revenue Code, as well as Art icle 22 of the Tax Law. Amouncs

received by pet i t ioners in  Lg7L,  however ,  are not  inc ludable in

pe t i t i one rs '  i ncome fo r  L970 .  (The  pe r iod  o f  t i r ne  i n  wh ich  pe t i -

t ioners could have replaced the conver ted proper ty  might  have been

extended,  i f  pet i t ioners had made appl ieat ion to  the rnternal

Revenue serv ice for  an extension pursuant  to  Treas.  Reg.  sec.

1 .  1033  (a )  -  2 ( c )  ( 3 )  .  )

B .  Tha t  t he  No t i ce  o f  De f i c i ency  i ssued  on  Augus t  26 ,  Lg74

against  pet i t ioners for  L970 was t imely ,  in  accordance wi th  the

meaning and in tent  o f  sect ion 683 of  the Tax Law.

C.  That  pet i t ioners '  L970 New York State res ident  re turn

was not  f i led wi th in  the t ime prescr ibed by sect ion 651(a)  of  the

Tax Law. Petit ioners have fai led to show that they had reasonable

eause for  not  f i l ing same wi th in  the prescr ibed t ime.  Accord. ing ly ,
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the Income Tax Bureau proper ly  asser ted a penal ty  pursuant  to

sec t i on  685 (a )  ( f )  o f  t he  Tax  Law and ,  t he re fo re ,  sa id  pena l t y  i s

sus ta ined .

D.  That  the pet i t ion of  Joseph Sia and Ann Sia is  granted to

the extent  o f  modi fy ing the Not ice of  Def ic iency issued August  26,

L974 by reducing the corrected New York taxable income from

$27  , 774 .00  t o  $L2 ,683 .49 ,  based  on  t he  f o l l ow ing :

Condemnation Award (Received in 1970)
Less  Ad jus ted  Bas i s  o f  P rope r t y
Gain

Net  Long Term Capi ta l  Gain (50%)
Interest on Award
Taxable Income Reoorted on Return
Corrected New York Taxable Income

E. That  the pet i t ion of  Joseph Sia and

the extent  prov ided in  Conclus ion of  Law "D",

except  as so granted,  the pet i t ion is  in  a l l

and  the  No t i ce  o f  De f i c i ency ,  as  mod i f i ed ,  i s

DATED: Albany, New York

AuG 3 1 N7g

$36 ,  ooo. oo
30 ,  1B l  .03

$ 2 ,909.49
2 ,004.00
7 ,770.00

ETr,,i8T.3T

Ann Sia is  granted to

supra;  however ,

other  respects  denied

sus ta ined .

ATE TAX COMMISSION


