
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

O I

ALLAN L. and MARSHA H. SCHERR
For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revision of a Determinat ion or a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under  Ar t i c le  (g )  22 of the
Tax Law for the Yearxt)oQ0(retrrcCt(90( 1971.:

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 24th 6sy sf  January ,  Lg 79, &re served the within

Notice of Decision by (cert i f ied) mai l  upon Al1an L. & Marsha H. Scherr

M the pet i t ioner in the within proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  seaLed pos tpa id  v r rapper  addressed

fol lows: Al lan L. & Marsha H. Scherr
6 Scott  Court
Poughkeepsie,  New York 12601

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

T h a t d e p o n e n t f u r t h e r s a y s t ' h a t t h e s a i d a d d r e S s e e i s t h e @

dOOAII€,X pet i t ioner  here in and that  the address set  for th on said wrapper is  the

las t  known  add ress  o f  t he  @pe t i t i one r .

by

a s

Sworn to before me th is

Z4t1- day of January

rA -3  (2 /76 )

,  L g T g

. t') * k,/-*
, , /



STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

ALLAN L. and MARSIIA H. SCHERR

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le ( ; )  22
Tax Law for the Year$lg(sg1iggftdgk L97L.

Sta te  o f  New York
County of Albany

John Huhn

Xhe is  an employee of

age,  and that  on the

Not ice of  Decis ion

Sworn

24E}j.

before me this

of January , L9 79..

AFFIDAVIT OF MAILING

of the

by  (cer t i f ied)  ma i l  upon Rober t  L .  Oster tag ,  Esq.

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

,  be ing duly sworn,  deposes and says Ehat

Ehe Department  of  Taxat ion and Finance,  over  18 years of

24th day of January , L9 79, She served the within

( representat ive of )

by enclos ing a t rue copy thereof  in  a

as  fo l l ows :  Robe r t  L .  Os te r tag ,  Esq .
75 Washington Street
Poughkeepsie, New York 12601

and by  depos i t ing  same enc losed in  a  pos tpa id  p roperLy  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that rhe said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

t o

d a y

rA- 3 (Z /t  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I  L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW'YORK I2227

Jrnuaty 24, 1979

Allm I.. & !{srrhr E. Schorr
6 Scott Court
Pqughkoeprten Ncr Yorh 12601

Dcer Mr. & Mra. Schrrrr

Please take notice of the Dochlon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to sectionfl) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

,Sincerely,

.\

JosEsE stErnwarr
UEARING EIn}TINER

Petitioner's Representative

Taxing Bureauts Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Peti.t ion

o f

ALLAN L. and MARSHA H. SCHERR

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
I 9 7 L .

DECISION

Peti t ioners, Al lan L. and Marsha H. Scherr,  6 Scott  Court ,  Poughkeepsie, New

York 12601, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for the year 1971 (Fi1-e No-

1 3 3 9 6 ) .

A small claims hearing roas held before Harry Huebsch, Hearing Officer, at the

offices of the State Tax Courmission, Building //9, State Campus, Albany, New York,

on December 2L, L977 at 9:00 A.M. Pet i t ioners appeared by Robert  L.  Ostertag'  Esq.

The Income Tax Bureau appeared by Peter Crotty,  Esq. (Alexander Weiss, Esq.,  of

counsel) .

ISSUE

Whether an award received by petitioner Allan L. Scherr from

Corporation in 1971 was taxable income to hin for personal income

FINDINGS OF FACT

the IBM

tax purposes.

1. Pet i t ioners, Al lan L.

personal income tax return for

f rom taxable income $ 15 ,000. 00

tax stateuent which was issued

(hereinaf ter I'IBMrr) .

and Marsha H. Scherr, t inely fi led a New York State

L971, on which petit ioner Al-lan L. Scherr excluded

of the $441395.17 shown as wages on the wage and

to him by his empLoyer, the IBM Corporation



-2-

2. petitioner Al1an L. Scherr contended that the amount excluded constituted

a nontaxable "Outstanding Contribution Awardt' from IBM, in recognition of a

scientific achievement embodied in a thesis which he wrote in 1965 before his

employment by IBM. He further contented that he was select,ed for Lhe award with-

out his knowledge and without any action on hi-s part, and that he was not

required to render future services as a condition for receiving said award.

3. The Income Tax Bureau contended that the award was given to petitioner

by his employer in recognition of past accompJ-ishnents in connection with his

employment and was, therefore, includible in taxabl-e income. Accordingl-y' it

issued a Not ice of Def ic ieney against pet i t ioners on May 21, 1973 for 1971 in the

s u m  o f  $ 1 , L 4 9 . 7 6 .

4. As a requirement for his Ph.D. in electr ical  engineering at the

Massachusetts Inst i tute of Technology, pet i t ioner wrote a thesis in 1965 ent i t led

"Analysis of Time Share Computer Systems." The thesis was publ ished by the M.I .T.

Press in late 1966. The ttgeneral approach" to time sharing of computers was the

subject of the thesis. The thesis was basic and general in nature and not

tai lored to IBM?s products.

5. Petitioner \iras hired by IBM (which had fu1l knowledge of his thesis) on

June 1, 1965, as a staff engineer in their systems architecture department. He

was engaged in the desigp of new computers. At this time IBM was developing

time sharing, using the lbpecial purpose approach". IBM was having problems with

this approach. Petitioner wrote a memorandum to managenent favorably comparing

his "general approach" (which was compatible with IBM hardware) to the "special-

purpose approach". In Late 1966, he was given a special assigrment to study

implementation, feasabil-ity and costs of his approach to suit IBM!s needs, which
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assigflment lasted until approxinately the end of 1967. On December 23, L967,

peti-tioner was promoted to the position of design manager for time share option

and until July of Lg7O, was invol-ved in the actual implementation of his concept'

During all of the time that petitioner worked for IBM, he regul-arly received

merit increases in sa|ary. The project proved to be successful' ?etitioner gave

up the rights to his concept to IBM. In September of 797L, he received the

$15,000.00 Outstanding Contr ibut ion Award.

6. The Outstanding Contribution Award was given (under written guidel-ines)

by IBM to selected individuals in its empl-oy throughout the world' The purpose

of the award was to recognize contributions of its employees r^rhich were well above

and beyond or out.side the normal scope of both their employment and the servi'ce

normally recognized by merit increases in salary. It was usually bestor'red on

employees for technical contributions that resulted in sone benefit to IBM

technology or its marketable products, or that in some way' resulted in increases

in IBMrs profits or revenues. The award served as a form of incentive to IBMrs

employees.

7. petitioner,s name was submitted as a candidate for the award by one of

his managers who sLated that I'this award was in recognition of scienUific and

technical work that he (petitioner) did prirnarily during the years 1967 through

1969 in devising a technical approach for providing a general purpose time

sharing capabil-ity with IBM System/loo computer systems."

g. petitioner did not submit documentary or any substanti-al evidence to

show that the award was given to him in recognition of his concept, rather than

for the implementation of his concept.
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CONCLUSIONS OF LAW

A. That petitioner Allan L. Scherr did not sustain the burden of proof

required (in accordance with section 689(e) of the Tax Law) to show that the

Outstanding Contribution Award in Lhe amount of $15,000.00 was bestowed on him by

IBM in recognition of his general concept for tirne sharing of comPuters (which was

devel-oped by him prior to his emplolment by IBM), rather than in recognition of his

achievement in impl-ementing his general concept to IBM products, while perforning

such services as an employee of said corporation.

B. That the award received by petitioner from IBM in 1971 r^ras taxable income

to him in accordance with the meaning and intent of section 74 of the Internal

Revenue Code and Treas. Reg. sect ion I .74-L.

C. That the peLition of Allan L. and Marsha II. Scherr is denied and the

Notice of Def ic iency issued NIay 2L, Lg73 is sustained, together with such

additional interest as may be lawfu11y owing.

DATED: Albany' Ner,r York

January 24, L979

STATE TAX COMMISSION

\\u-ula" lC^*'--"-

COMMISSIONER


